Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 1 of 102

In the United States Court of Appeals
for the Ninth Circuit
_______________________________
No. 15-15133
_______________________________
Dannielle Estrada, Robert Hernandez,
Armando Sanchez,
Steven Sperling, Marcelina Call, and Shirley Nelson,
individually and on behalf of all others similarly situated,
Plaintiffs / Appellants
v.
Kaiser Foundation Hospitals,
The Permanente Medical Group, Inc.,
Kaiser Foundation Health Plan, Inc., and
Southern California Permanente Medical Group,
Defendants / Appellees.
_______________________________
On Appeal from the United States District Court,
Northern District, Magistrate Judge Donna M. Ryu,
Presiding
No. 14-CV-4465 DMR
_______________________________

APPELLANTS’ OPENING BRIEF
Charles K. Seavey (SBN 297050)
101 California Street, Suite 2710
San Francisco, CA 94111
Telephone: (415) 365-7124
Fax: (415) 365-9650
seavey@corpjust.com
Attorney for Appellants

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 2 of 102

TABLE OF CONTENTS
I.

Page
Introduction .................................................................................................. 1

II.

Jurisdictional Statement ............................................................................... 4

III.

Issues Presented for Review ......................................................................... 4

IV.

Statutes ......................................................................................................... 5

V.

Statement of the Case ................................................................................... 5

VI.

Standard of Review ...................................................................................... 8

VII. Statement of Facts ....................................................................................... 9
A.

The relevant terms of the Collective Bargaining Agreements. ............ 9

B.

The definition of a deduction under California law and the nine-centper-hour contribution........................................................................ 14

VIII. California’s strict limits and disclosure requirements on deductions from
employee pay. ............................................................................................. 17
IX.

Summary of Argument................................................................................ 23

X.

Argument.................................................................................................... 25
A.

There is no question relating to what the parties agreed in the
collective bargaining agreements nor what legal consequences were
intended to flow from breaches of the agreements............................. 25

B.

Employees do not allege that Kaiser breached the agreements. ......... 27

C.

To the contrary, Employees assert that Kaiser complied with the
agreements and in so doing violated state-law. ..................................29

D.

The only question concerns the legality of the agreements under
California law. ................................................................................... 30

E.

How a California court would resolve the question of whether or not
the nine-cents-per-hour is a deduction. ............................................. 31

–i –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 3 of 102

F.

There is no federal preemption under §301 when the only controversy
is the legality of the LMP Trust Provisions under state law. .............. 34

G.

Section 301 does not preempt a dispute over the meaning of a state
law. ................................................................................................... 37

H.

Prachasaisoradej shows that there is no complete or defensive
preemption of this case under §301, and it demonstrates that whether
something is an illegal deduction is a question that California courts
are well-equipped to address. ............................................................ 39
1.

I.

XI.

Prachasaisoradej was remanded back to state court by the federal
district court on its own motion. ................................................. 39
2. Prachasaisoradej was held not to be defensively preempted under
§301 by a California Court of Appeal and the California Supreme
Court.......................................................................................... 41
3. The California Supreme Court showed that illegal deduction claims
are addressed by California courts on the basis of California law
without reference to labor contracts.. ........................................ 44
Livadas underscored that that §301 cannot be read broadly to preempt nonnegotiable rights. ................................................................ 46

J.

Employees may not be deprived of the benefits of California minimum
labor standards simply because they are members of a union. ...........49

K.

The District Court ignored vast bodies of state and federal law to
remove and extinguish this case. ....................................................... 51

Conclusion .................................................................................................. 58

XII. CERTIFICATION REQUIRED BY CIRCUIT RULE 28-2.6 .................. 61
XIII. CERTIFICATE OF COMPLIANCE ......................................................... 62
XIV. CERTIFICATE OF SERVICE................................................................... 63

–ii –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 4 of 102

TABLE OF AUTHORITIES

Cases
Allis-Chalmers Corp. v. Lueck, 471 U.S. 202 (1985).......................................... passim
Armenta v. Osmose, Inc., 135 Cal. App. 4th 314 (2005) ............................................19
Associated Builders & Contrs. v. Local 302, 109 F.3d 1353, 1357-58
(9th Cir. 1996) ............................................................................................... passim
Balcorta v. Twentieth Century-Fox Film Corp., 208 F.3d 1102
(9th Cir. 2000) ......................................................................................... 42, 43, 51
Bernardi v. Amtech/S.F. Elevator Co., No. C 08-01922 WHA, 2008 U.S. Dist.
LEXIS 120634 (N.D. Cal. June 5, 2008) ..............................................................57
Brinker Rest. Corp. v. Superior Court, 53 Cal. 4th 1004 (2012) .................................19
Burnside v. Kiewit Pac. Corp., 491 F.3d 1053 (9th Cir. 2007) ........................... passim
City of Oakland v. Hassey, 163 Cal. App. 4th 1477 (2008)........................... 19, 21, 30
Cornn v. UPS, No. C 03-2001 TEH, 2004 U.S. Dist. LEXIS 20578
(N.D. Cal. Oct. 5, 2004) .......................................................................................57
Cramer v. Consol. Freightways, Inc., 255 F.3d 683 (9th Cir. 2001) (en banc) .......9, 42
Gaus v. Miles, Inc., 980 F.2d 564 (9th Cir. 1992) (per curiam) ............................8, 52
Gregory v. SCIE, LLC, 317 F.3d 1050 (9th Cir. 2003) ..................................... passim
–iii –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 5 of 102

Hall v. N. Am. Van Lines, Inc., 476 F.3d 683 (9th Cir. 2007) ....................................7
Hudgins v. Neiman Marcus Group, Inc., 34 Cal. App. 4th 1109 (1995) ........ 18, 19, 44
Humble v. Boeing Co., 305 F.3d 1004 (9th Cir. 2002) ..............................................42
Hunter v. Philip Morris USA, 582 F.3d 1039 (9th Cir. 2009) .....................................8
Kerr's Catering Serv. v. Dep’t of Indus. Relations, 57 Cal. 2d 319 (1962) ............ 18, 44
Livadas v. Aubry, 749 F. Supp. 1526 (N.D. Cal. 1990) .............................................47
Livadas v. Bradshaw, 512 U.S. 107, 122-124 (U.S. 1994) ............................ 35, 42, 48
Lujan v. Southern Cal. Gas Co., 96 Cal. App. 4th 1200 (2002) ......................... 42, 43
Lyons v. Alaska Teamsters Emp'r Serv. Corp., 188 F.3d 1170 (9th Cir. 1999) ..............7
Mendes v. W.M. Lyles Co., No. CIV F 07-1265 AWI GSA,
2008 U.S. Dist. LEXIS 6480 (E.D. Cal. Jan. 17, 2008)........................................57
Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724 (1985) ..........................................8
Moore-Thomas v. Alaska Airlines, Inc., 553 F.3d 1241 (9th Cir. 2008)........................8
Niehaus v. Greyhound Lines, Inc., 173 F.3d 1207 (9th Cir. 1999) ..............................29
Phillips v. Gemini Moving Specialists, 63 Cal. App. 4th 563 (1998) .............. 17, 19, 56
Prachasaisoradej v. Ralphs Grocery Co., Inc., 42 Cal. 4th 217 (2007) ................ passim
Quillian v. Lion Oil Co., 96 Cal. App. 3d 156 (1979) ................................... 17, 20, 44
Ralphs Grocery Co. v. Superior Court, 112 Cal. App. 4th 1090 (2003) ......................44
Shalz v. Union Sch. Dist., 58 Cal. App. 2d 599 (1943) ..............................................19

–iv –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 6 of 102

Sublett v. Henry's Turk & Taylor Lunch, 21 Cal. 2d 273 (1942) ................................18
Trs. of the S. Cal. IBEW-NECA Pension Trust Fund v. Flores, 519 F.3d 1045
(9th Cir. 2008) ............................................................................................... 25, 55
Vedachalam v. Tata Am. Int'l Corp., 2011 U.S. Dist. LEXIS 75415, *24 (N.D. Cal.
July 13, 2011) .........................................................................................................22
Waters v. San Dimas Ready Mix Concrete, 222 Cal. App. 2d 380 (1963) ..................19
Whitman v. Raley's, Inc., 886 F.2d 1177 (9th Cir. 1989) .............................................7

Statutes
28 U.S.C. § 1441 ........................................................................................................4
28 U.S.C. §1291 .........................................................................................................4
29 U.S.C §185(a) ("§301") .............................................................................. passim
Cal. Bus. & Prof. Code §17200 ..................................................................................6
Cal. Lab. Code §200 ................................................................................... 15, 20, 31
Cal. Lab. Code §219 .................................................................................................22
Cal. Lab. Code §221 ......................................................................................... passim
Cal. Lab. Code §222......................................................................................... passim
Cal. Lab. Code §223 ......................................................................................... passim
Cal. Lab. Code §224......................................................................................... passim

–v –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 7 of 102

Cal. Lab. Code §225 .................................................................................................23
Cal. Lab. Code §226......................................................................................... passim
Cal. Lab. Code §510 .................................................................................................38

Other Authorities
11 Samuel Williston & Richard A. Lord, A Treatise on the Law of Contracts §30:4
(4th ed. 1999) ........................................................................................................25
3 Ops.Cal.Atty.Gen. 178 ..........................................................................................22
Cal. Dept. of Lab. Standards Enforcement Opinion Letter 2006.07.06. .................22

–vi –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 8 of 102

I.

Introduction

California requires clarity and transparency in the calculation of wages,
strictly limiting the use of deductions and requiring their clear and specific
disclosure on employee wage statements.
These California laws have no federal analogue because establishment of
minimum labor standards is reserved for the states.
Kaiser admits that it has been requiring a “contribution” of nine cents per
hour per employee to the “Labor Management Partnership Trust” as one of the
terms of its collective bargaining agreements. This deduction is not one of the three
limited categories of deductions permitted by Cal. Lab. Code §224. Also Kaiser
failed to disclose the unlawful deduction on employee wage statements as
additionally required by Cal. Lab. Code §226.
Plaintiffs filed a complaint in California court to address these two prima facie
violations of California law. Kaiser removed to federal court, seizing upon the
irrelevant fact that the deduction occurred within the terms of a collective
bargaining agreement and invoking the common-law doctrine of “complete
preemption” under the Labor-Management Relations Act of 1947, Section 301
(“§301”). 29 U.S.C. 185(a).

–1–
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The California Supreme Court defines a deduction as a “contribution” or a
“forced contribution.” The agreements describe the nine cents per hour as a
“contribution;” the District Court repeatedly describes it as a “contribution;” and
Kaiser in a tax document describes it as a “requir[ed] contribution.”
Contradicting its previous practices and statements, in its Notice of Removal
Kaiser argued for the first time that the contribution was not a deduction at all but
instead was “used to calculate the Plaintiffs’ gross wages” in the agreements.
Because Kaiser confused the District Court by raising this defense, the District
Court, without citing a single case from this circuit or the Supreme Court as direct
authority, preempted and extinguished plaintiffs’ state-law claims on the basis that
the court must “interpret” the agreements to “determine whether the $.09 per
hour contribution contemplated by Section 1.B.3 of the National Agreements
should be construed as a deduction from agreed upon wages or as a factor in the
determination of the agreed upon wage rate.” Excerpts of Record (“E.R.”) 15:1721.
The District Court’s approach is mistaken because the answer to its question
lies in California law, not in the agreements. There is no question relating to what
the parties agreed to in the collective bargaining agreements; for example, there is
no question about the meaning of “nine-cents-per-hour” or that nine-cents-per-

–2–

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 10 of 102

hour were diverted from across-the-board wage increases. There is also no
allegation that Kaiser breached the agreements; everyone is in accord that
Appellants were paid exactly what the agreements required. Instead, Appellants
assert that Kaiser complied with the agreements and in so doing violated California
law. The only controversy concerns the legality of the agreements under California
law. That is a question of California law for a California court. And as this brief
shows, it is a question that California courts have repeatedly addressed.
As this Court has said, “Were we to extend § 301 to apply in cases where
the very legality of a contract between an employer and a labor organization was at
issue, parties would be able to immunize themselves from suit under state laws of
general applicability by simply including their unlawful behavior in a labor
contract.” Associated Builders & Contrs. v. Local 302, 109 F.3d 1353, 1357-58 (9th
Cir. 1996). Appellants respectfully request that the District Court’s order be
vacated and the case remanded to state court.

–3–
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II. Jurisdictional Statement
This case was filed in the Superior Court of the State of California, County
of Alameda, by California plaintiffs against California defendants for violations of
bright-line California minimum labor standards that have no federal analogue.
E.R. 71-89. The sole statutory basis for a federal District Court’s (temporary)
jurisdiction over the case was “automatic” removal by the defendants under
28 U.S.C. § 1441 (2012). E.R. 63-70. This is an appeal from an Order by Magistrate
Judge Donna M. Ryu, dated December 29, 2014 (“Order”) that not only denied
plaintiffs’ Motion to Remand challenging the removal, but also effectively granted
defendants’ Motion to Dismiss, resulting in a Judgment dismissing plaintiffs’
California complaint in its entirety with prejudice on January 23, 2015. E.R. 5-19, 12. Plaintiffs’ Notice of Appeal was timely filed on January 23, 2015. E.R. 3-4. The
statutory basis of jurisdiction of this Court is 28 U.S.C. § 1291.

III. Issues Presented for Review
1. May a district court remove and extinguish non-diverse state-law claims
involving a collective bargaining agreement when there is no attempt to enforce
the agreement (that is, there is no allegation of breach) and there is explicit
accord, on the record, regarding what the parties agreed in the agreement and
what legal consequences were intended to flow from breach of it?
–4–
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2. The Supreme Court and this Circuit have admonished that §301 preemption
may not apply in cases where a collective bargaining agreement’s very legality
under state law is the only controversy, lest the parties to a collective bargaining
agreement immunize themselves from suit under state laws of general
applicability by simply including their unlawful behavior in a labor contract.
Should this Court leave these previous holdings undisturbed?
3. The Supreme Court and this Circuit have warned that an employee may not be
deprived of the protection of state law simply because her union has entered
into a collective bargaining agreement. Here, if the collective bargaining
agreements were non-union agreements, no court would hesitate to find that
they violate California’s strict restrictions and requirements regarding
deductions. May a federal court reach into the California courts to deprive
California citizens of the protection of California law on the sole basis that they
are members of a union?

IV. Statutes
Relevant statutes are presented in the Addendum attached hereto.

V.

Statement of the Case

On September 5, 2014, plaintiffs-appellants filed a complaint in the Superior
Court of the State of California, County of Alameda, on behalf of themselves and
those similarly situated (collectively, “Employees”) against California defendant–5–
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appellees Kaiser Foundation Hospitals, The Permanente Medical Group, Inc.,
Kaiser Foundation Health Plan, Inc., and Southern California Permanente Medical
Group (collectively, “Kaiser”) for violations of California Labor Code §§219-226.
E.R. 71-89.
The complaint simply and plainly alleges that Kaiser’s wage agreements with
the Employees include an unauthorized deduction prohibited by Cal. Labor Code
§§222/224. Ibid. The complaint further alleges that Kaiser failed to itemize this
prohibited deduction on Employees’ wage statements as required by Cal. Lab.
Code §226. Ibid. The complaint also makes claims for remedies and relief under
Cal. Bus. & Prof. Code § 17200. Ibid.
On October 6, 2014, Kaiser “automatically” removed the complaint to
United States District Court, Northern District of California, by filing a Notice of
Removal. E.R. 63-70. On October 14, 2014, Kaiser filed a Motion to Dismiss the
complaint. E.R. 121 (Entry 10). On November 5, 2014, Employees challenged
Kaiser’s Notice of Removal by filing a Motion to Remand that cast doubt on
Kaiser’s stated grounds for removal. E.R. 122 (Entries 19, 20). Among other
things, it pointed out that Kaiser’s own Notice of Removal demonstrates that the
parties completely agree on the terms of the relevant collective bargaining
agreements, that the only question is the legality of the agreements under

–6–
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California law, and that extensive Supreme Court and Ninth Circuit authority
overwhelmingly requires remand. Ibid.
After a hearing on December 11, 2014, Magistrate Judge Donna M. Ryu
issued an Order on December 29, 2014, that denied Employee’s Motion to
Remand and ordered Workers to replead their state-law claims as federal claims. 1
E.R. 20-49, 5-19. The latter requirement had the practical effect of granting
Kaiser’s Motion to Dismiss (which the Order “denied as moot”) because
Employee’s state-law claims have no federal analogue. E.R. 19. (This is because it
is the responsibility of the states, and not the federal government, to establish
minimum labor standards. Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724, 756-57

1

The District Court appears to be unaware of the distinction between § 301
complete preemption and § 301 defensive preemption. Order at 14:21-26 (“For the
reasons stated above, the court determines that Plaintiffs’ claims are preempted by
Section 301 of the LMRA. Plaintiffs’ motion to remand is denied. Because the
court finds that all of Plaintiffs’ claims are preempted by Section 301, the claims as
alleged cannot survive.”) Compare, Whitman v. Raley's, Inc., 886 F.2d 1177, 1181
(9th Cir. 1989) (“The jurisdictional issue of whether complete preemption exists the issue addressed in this opinion - is very different from the substantive inquiry of
whether a ‘preemption defense’ may be established.”); Lyons v. Alaska Teamsters
Emp'r Serv. Corp., 188 F.3d 1170, 1172 (9th Cir. 1999) (“The preemption
determination made for purposes of determining jurisdiction has no bearing on
whether the defendant can actually establish a substantive preemption defense.”);
Hall v. N. Am. Van Lines, Inc., 476 F.3d 683, 689 (9th Cir. 2007)(“Complete
preemption (a jurisdictional issue) converts a well-pleaded state law claim into an
inherently federal claim for jurisdictional purposes; defensive preemption (a
substantive issue) does not enable removal, but does constitute a complete defense
to a state law claim.”)
–7–
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(1985).) Employees’ inability to replead their state-law claims as non-existent
federal claims resulted in a Judgment dismissing plaintiffs’ complaint in its entirety
with prejudice on January 23, 2015, which the District Court filed a few hours after
the filing of Plaintiffs’ Notice of Appeal to this Court. E.R. 1-2, 3-4.

VI. Standard of Review
“The ‘strong presumption against removal jurisdiction means that the
defendant always has the burden of establishing that removal is proper,’ and that
the court resolves all ambiguity in favor of remand to state court.” Hunter v. Philip
Morris USA, 582 F.3d 1039, 1042 (9th Cir. 2009), (quoting Gaus v. Miles, Inc.,
980 F.2d 564, 566 (9th Cir. 1992) (per curiam). The Ninth Circuit “strictly
construe[s] the removal statute[s] against removal jurisdiction.” Gaus v. Miles, Inc.,
980 F.2d 564, 566 (9th Cir. 1992) (per curiam). “Federal jurisdiction must be
rejected if there is any doubt as to the right of removal in the first instance.” Ibid.
The District Court's denial of a motion to remand to state court for lack of
removal jurisdiction is reviewed de novo. Hunter, 582 F.3d at 1042 (citing MooreThomas v. Alaska Airlines, Inc., 553 F.3d 1241, 1243 (9th Cir. 2008); Hamilton
Materials, Inc. v. Dow Chem. Corp., 494 F.3d 1203, 1206 (9th Cir. 2007)). The
District Court's holding that Employees’ state causes of action actually arise under

–8–
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section 301 is also a question of law reviewed de novo. Cramer v. Consol.
Freightways, Inc., 255 F.3d 683, 689 (9th Cir. 2001) (en banc).

VII. Statement of Facts
A.

The relevant terms of the Collective Bargaining Agreements.

This complaint alleges that three collective bargaining agreements violate
California law because they include a deduction of a type prohibited by California
law. E.R. 71-89. The complaint further alleges that this deduction was not itemized
on the Employees’ wage statements. Ibid.
In its Opposition to Remand and its Motion to Dismiss, Kaiser emphasizes:
“As has been held by the Central District of California and by the NLRB, the
collective bargaining agreements in question consist of both the National
Agreement and the Local Agreement.” (Emphasis in original.) E.R. 54, 62.
Plaintiffs have always fully agreed with this statement. E.R. 75 (¶17).
Kaiser cites as authority for the preceding statement, So. Cal. Permanente
Medical Group; and Kaiser Foundation Hospitals and National Union of Healthcare
Workers, 356 NLRB No. 106 *17 (2011), and Small ex rel. NLRB v. So. Cal.
Permanente Med. Group, No. CV 10-7395, 2010 WL 5509922, at *1 (Dec. 16, 2010).
E.R. 54, 62. The former is the order of the NLRB after an injunction issued by
ruling of the District Court. The latter is the formal injunction order by the District
–9–
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Court. In the District Court’s Minute Order for the injunction, at pg.3, (James F.
Small v. So. Cal. Permanente Medical Group, et al., CV 10-7395 GAF (FMOx) (C.D.
Cal. December 15, 2010), exhibit A, attached hereto) it explains its ruling:
“The CBAs incorporated Local, Master, and National
Agreements. The National Agreement arose from collective bargaining
between [Kaiser] and a coalition of labor unions… that represent
Kaiser employees across the country. Under the relevant agreements,
across-the-board wage increases were negotiated at the national level.”
(Internal citations omitted.)
Kaiser also references as support for the preceding statement the National
Labor Relations Board’s identical conclusion regarding the collective bargaining
agreements at-issue here, that “the terms of each agreement as a whole - local,
cross-regional, and national - make up the terms and conditions of employment.”
So. Cal. Permanente Medical Group; and Kaiser Foundation Hospitals and National
Union of Healthcare Workers, 356 NLRB No. 106 *17 (2011); E.R. 54, 62.
The 2012, 2010 and 2005 National Agreements between Kaiser Permanente
and The Coalition of Kaiser Permanente Unions (the “Coalition”) are referred to
herein as the National Agreements. The 2012, 2010 and 2005 local agreements
between Kaiser Permanente and the various unions in the Coalition are referred to
herein as the Local Agreements. Collectively, the 2012, 2010 and 2005 National
and Local Agreements are referred to herein as the “Collective Bargaining

– 10 –
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Agreements.” Kaiser included a copy of the 2012 National and a 2012 Local
Agreement as exhibits to its Notice of Removal. E.R. 120 (Entry 1).
In the Collective Bargaining Agreements, Section “2. Wages & Benefits,”
“A. Compensation,” “1. Across-the-Board Wage Increases (ATBs) and Special
Adjustments,” of the 2005 National Agreement provided for 5%, 4%, 4%, 3% and 3%
across-the-board wage increases for California Coalition employees in years one
through five of the agreement, respectively. E.R. 76 (¶20). The same section of the
2010 National Agreement provided for 3% and 3% across-the-board wage increases
for California Coalition employees in years one and two of the agreement,
respectively. Id. at ¶21. The same section of the 2012 National Agreement
provided for 3%, 3% and 3% across-the-board wage increases for California Coalition
employees in years one through three of the agreement, respectively. Id. at ¶22;
E.R. 95.
A different section (1.B.3.; “1. Privileges and Obligations of Partnership”;
“B. Partnership Governance and Structure”; “3. Joint Partnership Trust”) of the
2005, 2010 and 2012 National Agreements states:
The Partnership Trust has been established for the purpose of
funding labor management administration and Partnership activities.
Changes in the Employer’s overall funding of Partnership expenses,
including Partnership Trust contributions, training and education
development, administration and technical and consulting support
expenses necessary to implement/advance the Partnership, shall be at
– 11 –
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least proportional to employee contributions as described below. An
amount equal to nine cents per hour per employee will continue to be
contributed to the Partnership Trust throughout the term of this
Agreement, using the current or jointly acceptable alternative
methodologies. [In the 2012 collective bargaining agreement, the last
phrase of the sentence was replaced with “consistently across the
Program.] The purpose of the employee contribution is employee
ownership of the Partnership, sponsorship of increased union capacity
and shared ownership of outcomes and performance gains.
E.R. 93-94 (§1.B.3).
Section 1, including 1.B.3, was exempt from the arbitration provisions of the
agreement. E.R. 102 (§3.C.).
This contribution of nine cents per hour per employee was not authorized in
writing by the Employees. E.R. 78 (¶27), 83 (¶51). Kaiser provided no disclosure of
the nine cents per hour on Employee wage statements. E.R. 72 (¶1), 78-79 (¶32),
85 (¶64).
The wage scales in the 2012 Local Agreements reflect the net result of the
across-the-board wage increases, minus the nine-cent-per-hour “contribution.”
E.R. 69:12-16 (Notice of Removal); E.R. 113-15. Significantly, the wage scales are
expressed in terms of dollars and cents per hour, while the across-the-board wage
increases are expressed as a percentage increase. Compare, E.R. 95, 113-15. As a
result, comparison of these two sets of “agreed-upon wages” was difficult. Ibid.
Kaiser in its Notice of Removal states: “Defendants [that is, Kaiser] claim
that the across-the-board wage increase provisions and the LMP Trust provisions
– 12 –
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are used to calculate the Plaintiffs’ gross wages (for instance, three percent minus
nine cents per hour), as is consistent with the published wage rates in the local
collective bargaining agreement, to which Plaintiffs’ union agreed.” E.R. 69:12-16.
In their Motion to Remand, Employees stipulate as follows:
Kaiser concedes in its removal notice that the National
Agreements provided for Across-the-Board percentage wage increases
of, for instance, 3% per year in the 2012 National Agreement. Notice
7:12-16. Plaintiffs agree.
Kaiser also concedes in its removal notice that the National
Agreements separately contained “LMP Trust provisions” that
provided for wage deductions of “nine cents per hour.” Id. §3.C.
Plaintiffs agree.
Kaiser further concedes in its removal notice that “the
published wages rates in the local collective bargaining agreement”
reflected the net result of “three-percent minus nine cents per hour.”
Id. Plaintiffs agree.
E.R. 57-58.
In its Notice of Removal Kaiser states: “The Court must, therefore,
determine the meaning of at least three collective bargaining agreement terms for
each potential class member that the parties interpret differently: (1) the acrossthe-board wage increase; (2) the nine cents per hour contribution to the
Partnership Trust; and (3) the wage rates published in the Local Agreement.”
E.R. 69:16-20.
Instead, as demonstrated in this section, Employees agree with Kaiser’s
interpretation of each and every Collective Bargaining Agreement term that Kaiser

– 13 –
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points to in its Notice of Removal as requiring interpretation. Infra, VII.A. Kaiser
and Employees agree that: (1) the National Agreements provided for Across-theBoard percentage wage increases of, for instance, three percent per year in the 2012
National Agreement; (2) the separate “LMP Trust provisions” in the National
Agreements required an Employee “contribution” of “nine cents per hour;” and
(3) “the published wages rates in the local collective bargaining agreement”
reflected the net result of “three-percent minus nine cents per hour.” Ibid.
Or, to put it even more simply, all agree that the Collective Bargaining
Agreements contain two sets of agreed-upon wages that are exactly nine-cents-perhour apart as well as a “contribution” of nine cents per hour. E.R. 57-58, 69:12-16.
The first set of agreed-upon wages is expressed in terms of a percentage increase.
E.R. 95. The second set of agreed-upon wages is expressed as an hourly rate.
E.R. 113-15. The “contribution” is mentioned in a single sentence in a different
portion of the agreements. E.R. 93-94.
B.
The definition of a deduction under California law and the ninecent-per-hour contribution.
In California, “‘Wages’ includes all amounts for labor performed by
employees of every description, whether the amount is fixed or ascertained by the
standard of time, task, piece, commission basis, or other method of calculation,”
and “‘Labor’ includes labor, work, or service.” Cal. Lab. Code §200 (emphasis
– 14 –
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added). The California Supreme Court defines a deduction as follows: “The
employer takes a ‘deduction’ or ‘contribution’ from an employee's ‘wages’ or
‘earnings’ when it subtracts, withholds, sets off, or requires the employee to
return, a portion of the compensation offered, promised, or paid as offered or
promised, so that the employee, having performed the labor, actually receives or
retains less than the paid, offered, or promised compensation, and effectively
makes a forced ‘contribution’ of the difference.” Prachasaisoradej v. Ralphs Grocery
Co., Inc., 42 Cal. 4th 217, 228 (2007) (emphasis added).
The Collective Bargaining Agreements, in providing for the wage diversion
in National Agreement §1.B.3., specifically describe the nine-cents an hour as an
employee contribution. E.R. 93-94 (“…employee contributions as described
below. An amount equal to nine cents per hour per employee will continue to be
contributed to the Partnership Trust throughout the term of this Agreement… The
purpose of the employee contribution is employee ownership of the Partnership.”)
(emphasis added).
The Collective Bargaining Agreements do not provide for the nine-cent-perhour contribution in the section of the National Agreement entitled, “Wages &
Benefits,” but instead provide for it in a different section of the agreement as a
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separate term creating a separate economic event. Compare, E.R. 93-94 (§1.B.3.),
95-102 (§2).
Kaiser’s August 28, 2001, IRS Form 1024 Application for Recognition of
Exemption for the Partnership Trust under Section 501(c)(5) states: “The goal of
requiring employee contributions is enhancing employee participation and
commitment to the Partnership. By contributing, employees will recognize that
they have an interest in the Partnership. Employee contributions are therefore
central to the exempt purpose. The employee contributions reflect employee
involvement in the Partnership.” E.R. 77 (¶25).
The District Court consistently describes the nine cents per hour as a
contribution. See, e.g., E.R. 7:10 (“$.09 Per Hour Contribution to Partnership
Trust”) (emphasis added), E.R. 15:19-21 (“[The court] must determine whether
the $.09 per hour contribution contemplated by Section 1.B.3 of the National
Agreements should be construed as a deduction . . . .”) (emphasis added).
In 2011, three bargaining units that were formerly part of the Coalition
became part of a union that is not in the Coalition. E.R. 80 (¶37). As a result,
Kaiser granted the employees in these bargaining units an upward wage
“adjustment” of nine cents per hour as well as retroactive repayment of any nine
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cent per hour deductions that had been made from the wages of these employees
since they joined the non-Coalition union. Ibid.
The agreement in 2012 was announced by the parties to these Collective
Bargaining Agreements to the Employees and public as follows:
The tentative agreement calls for 3 percent wage increases in
each year of the agreement for California employees, and 2 percent
each year for workers in regions outside California. It preserves all
current benefits for the term of the agreement and improves the dental
plan.
E.R. 76-77 (¶23; quoting Kaiser press release).
Similar language regarding the terms of the agreement (“3 percent wage increases
in each year of the agreement for California employees, and 2 percent each year for
workers in regions outside California”) was repeated in announcements by the
LMP, the Coalition, and the Coalition unions. Id.

VIII.
California’s strict limits and disclosure
requirements on deductions from employee pay.
For important reasons, California law strictly limits the use of deductions to
very limited purposes and requires that they be authorized by individual employees
in writing. It also requires the disclosure of all deductions on employee wage
statements.
California Labor Code §§221-223 are almost always referenced as a group
and usually with their companion statute, California Labor Code §224. See, e.g.,
– 17 –
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Phillips v. Gemini Moving Specialists, 63 Cal. App. 4th 563, 571-72 (1998); Quillian v.
Lion Oil Co., 96 Cal. App. 3d 156, 160 (1979) (“[S]ection 221, et seq. of the
California Labor Code prohibits deductions from wages due or earned”); Sublett v.
Henry's Turk & Taylor Lunch, 21 Cal. 2d 273, 274 (1942); Kerr's Catering Serv. v.
Dep’t of Indus. Relations, 57 Cal. 2d 319, 328 (1962). “It was the utilization of secret
deductions or ‘kick-backs’ to make it appear that an employer paid the wage
provided by a collective bargaining contract or by a statute, although in fact he paid
less, that led to the enactment of Labor Code sections 221-223 in 1937.” Ibid. See,
also, Hudgins v. Neiman Marcus Group, Inc., 34 Cal. App. 4th 1109, 1118-19 (1995).
Cal. Lab. Code Sections 221-223 “are declarative of an underlying policy in
the law which is opposed to fraud and deceit.” Kerr's Catering Serv., supra, at 328329. The sections prevent the secret or manipulative withholding (§§222 and 223)
or recapture (§221) “of compensation already offered.” Prachasaisoradej v. Ralphs
Grocery Co., 42 Cal. 4th 217, 237 (2007). “The clerical or accounting feature of the
employment relation, of which this system of deductions is a part, is certainly a
condition of employment which the commission has the right to regulate. The use
of the device of deductions creates the danger that the employer, because of his
superior position, may defraud or coerce the employee.” Kerr’s Catering, at 328
(emphasis added). “In light of the remedial nature of the legislative enactments
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authorizing the regulation of wages, hours and working conditions for the
protection and benefit of employees, the statutory provisions are to be liberally
construed with an eye to promoting such protection.” Brinker Rest. Corp. v.
Superior Court, 53 Cal. 4th 1004, 1026-27 (2012).
“Federal law provides no analogous provisions to sections 221–223.”
Armenta v. Osmose, Inc., 135 Cal. App. 4th 314, 323 (2005) (emphasis added).
The danger created by the “device of deductions” has been demonstrated in
a variety of California cases. See, e.g., Waters v. San Dimas Ready Mix Concrete,
222 Cal. App. 2d 380 (1963) (side agreement to forego overtime rate provided by
CBA in violation of §222); City of Oakland v. Hassey, 163 Cal. App. 4th 1477 (2008)
(seizure of final paycheck to pay for training costs); Phillips v. Gemini Moving
Specialists, 63 Cal. App. 4th 563 (1998) (employer illegally withheld money from
plaintiff's paycheck to cover half the cost of towing a van); Hudgins v. Neiman
Marcus Group, Inc., 34 Cal. App. 4th 1109, 1124 (1995) (department store not
permitted to deduct commissions previously paid for unidentified returns;
“Neiman Marcus cannot avoid a finding that its unidentified returns policy is
unlawful simply by asserting that the deduction is just a step in its calculation of
commission income.”) (emphasis added); Shalz v. Union Sch. Dist., 58 Cal. App.
2d 599, 604-05 (1943) (excessive charges for employees’ lodging a “a mere

– 19 –

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 27 of 102

subterfuge calculated to reduce the prescribed wage scale” in violation of §223);
Kerr's Catering Serv., 57 Cal. 2d at 329 (illegal deduction from the commissions of
driver-salesgirls for lost inventory).
For another relevant example, see Quillian v. Lion Oil Co., 96 Cal. App. 3d
156 (1979) where the defendant/employer entered into a bonus agreement with its
manager that stated: “Shortages are not deducted from the bonus which is payable
to the manager” but were instead to be deducted from a “tentative amount.” Id. at
159. And “from said tentative amount, there is deducted any cash or merchandise
stock shortage occurring during the period; and the final result is the amount
payable to the manager as a bonus. Hence you will observe that shortages are not
deducted from the bonus payable to the manager.” Ibid. Thus, as the court said,
“the thrust of appellant's arguments is that no station cash and merchandise
shortages are deducted from the subject manager's bonus.” Id. at 160.
The holding in Quillian at 162-63, applies almost verbatim to this case:
Section 200 of the Labor Code defines "wages" as including all
amounts for labor performed by employees of every description,
whether the amount is fixed or ascertained by the standard of time,
task, piece, commission basis, or other method of calculation.
Appellant herein describes the subject bonus as a calculated amount
consisting of the computed sales component less the computed shortage
component and argues that no deductions are made from the final
computation. It appears to this court that this is merely a clever
method of circumventing the statutory definition of wages … Rather
than call this incentive payment a commission and then deduct for
– 20 –
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shortages in contravention to Kerr, appellant deducts shortages from
the payment and calls the final result a bonus. Appellant then selfrighteously proclaims that no deductions were made from the bonus.
Unfortunately, the result is the same.
Quillian, 96 Cal. App. 3d at 162-63 (emphasis added).
Here, Kaiser deducts $.09 per hour from plaintiffs’ gross wages and then
calls the final result “gross wages.” E.R. 69:12-16. Kaiser then proclaims that no
deductions were made from gross wages. Ibid. Unfortunately, the result is the
same.
California Labor Code Section 224 was also passed in 1937 as a companion
statute to Sections 221-223. Section 224 states: “The provisions of Sections 221,
222 and 223 shall in no way make it unlawful for an employer to withhold or divert
any portion of an employee's wages when the employer is required or empowered
so to do by state or federal law or when a deduction is expressly authorized in
writing by the employee to cover insurance premiums, hospital or medical dues, or
other deductions not amounting to a rebate or deduction from the standard wage
arrived at by collective bargaining or pursuant to wage agreement or statute, or
when a deduction to cover health and welfare or pension plan contributions is
expressly authorized by a collective bargaining or wage agreement.” Cal. Lab. Code
§224 (emphasis added). Subsequent regulation and common law has made it clear
that that this section is to be applied expressio unius est exclusio alterius. See, e.g.,
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City of Oakland v. Hassey, 163 Cal. App. 4th 1477, 1500-1501 (2008) (“An employer
may ‘withhold or divert any portion of an employee's wages’ for the benefit of the
employee only when such deduction is expressly requested and authorized by the
employee in writing… Deductions permitted by law to be made from wages
pursuant to an employee's written request include insurance premiums, hospital
and medical dues and other items that are for the benefit of the employee, not the
employer.”); Vedachalam v. Tata Am. Int'l Corp., 2011 U.S. Dist. LEXIS 75415, *24
(N.D. Cal. July 13, 2011)(“deductions by employers not otherwise authorized by
state or federal law must be ‘expressly authorized in writing by the employee.’ Cal.
Lab. Code §224.”); 3 Ops.Cal.Atty.Gen. 178, 179 (1944).
California Labor Code §226 was passed in 1943 and establishes a state
standard and right to transparent wage statements. “The purpose of the wage
statement requirement is to provide transparency as to the calculation of wages.”
Cal. Dept. of Lab. Standards Enforcement Opinion Letter 2006.07.06.
Section 226(a)(1) requires “an accurate itemized statement.” Section 226(a)(1)(4)
emphasizes that the statements must show “all deductions.”
California Labor Code §219 states: “. . . no provision of this article can in any
way be contravened or set aside by a private agreement, whether written, oral, or
implied.”
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California Labor Code §225 makes it a misdemeanor to violate any
provisions of Section 221-223.
In sum, deductions from employee pay are prone to manipulative misuse by
employers, so California imposes bright-line laws that very strictly limit the use of
deductions to health and pension plan contributions or those authorized by
employees in writing for limited purposes, and strictly require the disclosure of
deductions on employee wage statements. California established these strict rules
regarding deductions because the “device of deductions” is prone to abuse. The
State of California, and not the federal government, has the right and responsibility
to create and enforce minimum labor standards for its citizens. This case was
brought in a California court between California parties to address prima facie
violations of these California laws.

IX. Summary of Argument
This dispute between unionized California workers and their California
employer involves an illegal nine-cent-per-hour deduction slipped into the terms of
collective bargaining agreements. Since 1937, California has strictly prohibited the
use of deductions except under specific circumstances, and since 1943, it has
required the disclosure of all deductions on employee wage statements. The
workers in this case do not sue to enforce the collective bargaining agreements;
– 23 –
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they concede that Kaiser paid them exactly what was required by the agreements.
Instead they challenge the legality of the agreements under California law because
they contain the illegal nine-cent-per-hour deduction. They also challenge the
legality of their wage statements because they failed to itemize the deduction.
The opinion below effectively precludes any legal recourse for these two
prima facie claims on the basis that resolving them requires referencing the
collective bargaining agreements in which the illegal deduction takes place. This old
argument for hyper-aggressive §301 preemption has been repeatedly rejected by
the Supreme Court and this Circuit. “Clearly, §301 does not grant the parties to a
CBA the right to contract for that which is illegal under state law.” Allis-Chalmers
Corp. v. Lueck, 471 U.S. 202, 212 (1985).
Here, there is no allegation of breach, and the parties are in explicit accord,
on the record, regarding what the parties agreed in the agreement and what legal
consequences were intended to flow from it. The only question is the legality of the
agreements under California law. “Where there is no issue as to what the parties
agreed in the collective bargaining agreement, or whether the agreement has been
breached, but rather, the ‘only controversy concerns the legality of the agreements
under state law,’ there is no federal preemption under §301.” Prachasaisoradej v.
The Kroger Company, CV01-7747 ER, Order Remanding Case for Lack of Subject
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Matter Jurisdiction (Central Dist. Cal. Oct 9, 2001) (citing Associated Builders &
Contrs.), exhibit B, attached hereto.
Moreover, if this were a non-union agreement a court would easily conclude
that the deduction and wage statements at-issue violate California’s bright-line
prohibitions and requirements. The only thing preventing the State of California
from enforcing its own laws, and the only thing depriving 75,000 workers of their
protection, is the presence of a non-disputed collective bargaining agreement. This
flatly contradicts yet another fundamental principal of the doctrine of §301
preemption, as expressed in Metro. Life Ins. Co. v. Mass., Livadas, Burnside, and
many other cases. Workers may not be deprived of the basic protections of state
law because they are members of a union.

X.

Argument

A.
There is no question relating to what the parties agreed in the
collective bargaining agreements nor what legal consequences were
intended to flow from breaches of the agreements.
The relevant terms of the collective bargaining agreements are clear on their
face. Supra, VII.A.; see, also, Trs. of the S. Cal. IBEW-NECA Pension Trust Fund v.
Flores, 519 F.3d 1045, 1047 (9th Cir. 2008) (citing 11 Samuel Williston & Richard
A. Lord, A Treatise on the Law of Contracts §30:4 (4th ed. 1999) (“Written terms
are ambiguous only if multiple reasonable interpretations exist.”).
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In addition Kaiser and Employees have agreed, on the record in these
proceedings, to an identical interpretation of what the parties agreed in the relevant
terms of the agreements and what legal consequences were intended to flow from
them.
First, Kaiser and Employees expressly agree that “the collective bargaining
agreements in question consist of both the National Agreement and the Local
Agreement.” E.R. 54 (fn. 3; emphasis in original), 62, 75 (¶17); supra, VII.A.
Second, Kaiser and Employees expressly agree: (1) that the agreements
provided for Across-the-Board percentage wage increases of, for instance, three
percent per year in the 2012 agreement; (2) that the separate LMP Trust
provisions required an employee nine-cent-per-hour contribution; and (3) that “the
published wages rates in the local collective bargaining agreement” reflected the
net result of “three-percent minus nine cents per hour.” E.R. 57-58; 69:12-16;
supra, VII.A.
Worthy of repetition is Kaiser’s statement in its own Notice of Removal:
“Defendants [that is, Kaiser] claim that the across-the-board wage increase
provisions and the LMP Trust provisions are used to calculate the Plaintiffs’ gross
wages (for instance, three percent minus nine cents per hour), as is consistent with
the published wage rates in the local collective bargaining agreement, to which
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Plaintiffs’ union agreed.” E.R. 69:12-16. Those are Kaiser’s own words in its own
Notice of Removal about its position regarding what the parties agreed in the
Collective Bargaining Agreements and what legal consequences were intended.
Kaiser and Employees’ explicit statements on the record – and indeed in
Kaiser’s own Notice of Removal – confirm the plain language of the agreements
and establish to a legal certainty that there is no dispute regarding the meaning of
the relevant terms of the Collective Bargaining Agreements.
B.

Employees do not allege that Kaiser breached the agreements.

Employees have consistently conceded that Kaiser paid them exactly what
the Collective Bargaining Agreements required.
The complaint’s first cause of action for violations of Cal. Lab. Code
§§222/224 does not allege breach of the Collective Bargaining Agreements, but
instead alleges violations of California’s bright-line laws that very strictly limit the
use of deductions to health and pension plan contributions or those authorized by
employees in writing for limited purposes. E.R. 82-83 (¶¶43-52). The Complaint
specifically alleges:
These deductions were not “authorized deductions” under
§224. For example, they were not even individually authorized in
writing by the Class Members, nor were they “a deduction to cover
health and welfare or pension plan contributions.” Instead, they were
deductions in direct contravention of §222 because a collective
bargaining agreement may not grant a wage increase with one hand
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while taking part of it away with the other, as established in
International Woodworkers of America v. McCloud River Lumber Co., 119
F. Supp. 475, 486 (D. Cal. 1953).
E.R. 83 (¶51).
The word “deduction” appears 51 times in the 18-page complaint. 2 See, also, E.R.
83 (¶48) (stating in detail the provisions of Cal. Lab. Code §224). The first cause of
action alleges a violation of Cal. Lab. Code §224 operating through Cal. Lab. Code
§222.
The Complaint’s second cause of action for violations of Cal. Lab. Code
§226 does not allege breach of the Collective Bargaining Agreements because the
claim concerns the Employees’ wage statements. E.R. 84-87 (¶¶53-69).
Employees have also repeatedly stated on the record in these proceedings
that they “allege an unlawful deduction inside the CBA, not a breach of the CBA.”
E.R. 56:23-24, 60:11-12 (“Plaintiffs do not seek to enforce the collective bargaining
agreements.”), 60:13-14 (“Plaintiffs acknowledge that their union leaders agreed to
2

Cal. Lab. Code §§ 222, 224 and 226 interchangeably use the terms,
“withhold,” “deduct,” and “divert.” The complaint likewise interchangeably
uses “deduct” (E.R. 72:4, 72:28, 73:9, 73:17, 73:25, 74:7, 74:14, 78:2, 78:4-7, 78:9,
78:13, 78:28, 79:2, 79:6-8, 79:11, 79:14-15, 79:20, 79:25-26, 79:28, 80:4, 80:9-13,
80:16, 80:20-21, 81:1-2, 81:7-9, 83:1-4, 83:20, 83:22, 85:12, 85:17, 85:25, 85:28, 86:45, 86:11, 86:13-14, 86:16, 86:19, 86:21, 86:25-26, 87:4-6) and “withhold” (E.R. 72:3,
72:26, 73:7, 73:15, 73:23, 74:5, 74:12, 78:24, 81:19, 82:27, 83:26-27, 88:22). See, e.g.,
E.R. 78 (¶ 28) (“these deductions withhold and deduct part of the foregoing wage
terms”).
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the deduction”). This Court has held that such concessions on the record in
remand proceedings are themselves sufficient to defeat a contention that the
complaint alleges breach. See, Niehaus v. Greyhound Lines, Inc., 173 F.3d 1207, 1212
(9th Cir. 1999) (statements and concessions of plaintiff in brief and oral argument
establish that he is claiming no rights under the collective bargaining agreement).
C.
To the contrary, Employees assert that Kaiser complied with the
agreements and in so doing violated state-law.
Instead of alleging breach of the collective bargaining agreements,
Employees allege that Kaiser’s very compliance with the agreements violated
California laws imposing strict limits on the use of deductions. E.R. 78 (¶27)
(“These deductions were not individually authorized in writing by Class
members… Nor were they ‘deduction[s] to cover health and welfare or pension
plan contributions.’”); E.R. 83 (¶48) (“Cal. Lab. Code §224 creates exceptions for
certain ‘authorized deductions’ of wages by an employer. These limited authorized
deductions include three types of lawful deductions: (1) when the employer is
‘required or empowered’ to make the deduction by state or federal law; (2) when
the employee expressly authorizes the deduction in writing for certain purposes; or
(3) when a wage agreement expressly authorizes ‘a deduction to cover health and
welfare or pension plan contributions.’ None of the exceptions to §222 created by
§224 apply to these facts, as discussed ¶51 infra.”); E.R. 83 (¶51) (“These
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deductions were not ‘authorized deductions’ under §224. For example, they were
not even individually authorized in writing by the Class Members, nor were they ‘a
deduction to cover health and welfare or pension plan contributions.’”)
D. The only question concerns the legality of the agreements under
California law.
In California, deductions may be taken only for certain specific purposes,
some of which require authorization in writing by each employee. Cal. Lab. Code
§224; supra, VIII; see, e.g., City of Oakland v. Hassey, supra, at 1500-1501.
In California, all deductions must be itemized on the employee’s wage
statements. Cal. Lab. Code §226; supra, VIII.
Kaiser and Employees agree that the LPM Trust provisions diverted ninecents-per-hour from the across-the-board wage increases to make a contribution to
the LMP Trust. E.R. 57-58, 69:12-16; supra, VII.A, X.A.
This nine-cent-per-hour contribution was not for a purpose authorized under
Cal. Lab. Code §224, as is required for all deductions. E.R. 77 (¶25), 93 at 3.
(stating that the Partnership Trust funds “labor management administration and
Partnership activities”); Cal. Lab. Code §224; see, e.g., City of Oakland v. Hassey,
supra, at 1500-1501; supra, VIII. Nor was it individually authorized in writing by the
employees. E.R. 78 (¶27), 83 (¶51). And the nine-cent-per-hour contribution was
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not itemized on Employees’ wage statements, as is required for all deductions. E.R.
72 (¶1), 78-79 (¶32), 85 (¶64); Cal. Lab. Code §226.
Therefore, if the nine-cent-per-hour contribution was a deduction under
California law, the LMP Trust Provisions are illegal under California law and
Kaiser violated Cal. Lab. Code §§222/224 and 226.
Hence Employees’ claims distill to a single question: Is the nine-cent-perhour contribution a deduction under California law? If the answer is “yes,” then
the Collective Bargaining Agreements contain an illegal deduction and Kaiser
violated §§222/224 and §226 of the California Labor Code. If the answer is “no,”
then the Collective Bargaining Agreements do not contain an illegal deduction and
Kaiser did not violate §§222/224 and §226.
E.
How a California court would resolve the question of whether or
not the nine-cents-per-hour is a deduction.
A California court resolving the question – Is the nine-cent-per-hour
contribution a deduction under California law? – would start with the definitions
of wages and deductions under California law. Cal. Lab. Code §200;
Prachasaisoradej v. Ralphs Grocery Co., Inc., 42 Cal. 4th 217, 228 (Cal. 2007); supra,
VII.B.
The California court might then refer to the Collective Bargaining
Agreements, which provide: “Changes in the Employer’s overall funding of
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Partnership expenses… shall be at least proportional to employee contributions as
described below. An amount equal to nine cents per hour per employee will
continue to be contributed to the Partnership Trust throughout the term of this
Agreement…The purpose of the employee contribution is employee ownership of
the Partnership, sponsorship of increased union capacity and shared ownership of
outcomes and performance gains.” E.R. 93-94 (§1.B.3). Consistent with
Prachasaisoradej, the agreements clearly describe the nine-cents-per-hour as an
employee contribution. As a matter of plain meaning one can only contribute
something that one owns.
Furthermore, the above passage emphasizes that the purpose of the
contribution is for the Employees to have “skin in the game” by helping to fund
the Partnership: “The purpose of the employee contribution is employee
ownership of the Partnership… and shared ownership of outcomes and
performance gains.” Ibid. Purchasing ownership or creating “shared ownership”
necessarily involves the transfer of something of value in exchange for the
ownership.
The California court might also note that these contribution provisions do
not appear in the section of the agreement entitled, “Wages & Benefits,” but are
instead provided in an entirely different section of the agreement that is exempt
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from arbitration. E.R. 93-94 (§1.B.3.), 95-102 (§2), 102 (§2.C.). This observation,
by itself, would defeat any speculation that the contribution is “merely a factor in
the calculation of the agreed-upon wage.” E.R. 16:2. For example, the section in
which the across-the-board wage increases appear, “2. Wages & Benefits,”
includes additional sections specifically related to “Performance Sharing,”
“Health Care Spending Account,” “Defined-Contribution Plan,” and the like.
E.R. 95-98. If the contribution were merely factor in the calculation of wages, it
would be in or alongside the various additional sections in the “Wages & Benefits”
section of the agreement.
The preceding discussion describes the limited degree to which a California
court might refer to the Collective Bargaining Agreements in order to resolve the
claims in this case. (The Complaint also pleads facts outside of the Collective
Bargaining Agreements that establish that the nine-cent-per-hour contribution was
a deduction. 3 As discussed below in X.H., the approach of California courts

3

When three bargaining units that were formerly part of the Coalition
became part of a non-Coalition union, Kaiser granted the employees in question an
upward wage “adjustment” of nine cents per hour and retroactive repayment of all
nine cent per hour deductions that had been made from their wages since the day
that they left the Coalition. ¶ 37. This shows in no uncertain terms that the nine
cents per hour is a deduction.
Kaiser’s, IRS Form 1024 states: “The goal of requiring employee
contributions is enhancing employee participation and commitment to the
Partnership. By contributing, employees will recognize that they have an interest in
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addressing questions such as “Is it a deduction?” has been to pierce through the
labor contract to the economic reality of the scheme or compensation system in
question.)
F.
There is no federal preemption under §301 when the only
controversy is the legality of the LMP Trust Provisions under state law.
In Associated Builders & Contrs. v. Local 302 IBEW, 109 F.3d 1353 (9th Cir.
Cal. 1997) plaintiff Associated Builders and Contractors, Inc. (“ABC”) filed a
complaint in the California courts against unions alleging that their “job targeting
programs,” which provided payments by the unions to contractors for bidding on
“targeted” projects, violated California law. Id. at 1354. The unions removed to

the Partnership. Employee contributions are therefore central to the exempt
purpose. The employee contributions reflect employee involvement in the
Partnership.” Thus Kaiser describes the nine cents per hour as a “forced
contribution” and emphasizes that it gives Employees “skin in the game.”
Kaiser’s press release regarding the 2012 agreement stated: “The tentative
agreement calls for 3 percent wage increases in each year of the agreement for
California employees, and 2 percent each year for workers in regions outside
California. It preserves all current benefits for the term of the agreement and
improves the dental plan.” Cpt. ¶ 23. The same language was repeated in press
releases by the LMP, the Coalition, and the Coalition unions. Id. These
announcements by the parties to the agreements show the amount “offered or
promised.”
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federal court claiming that ABC’s action was preempted by §301 because,
according to the unions, resolution of ABC’s claims would necessarily entail
interpretation of the agreements. Id. at 1355. ABC moved to remand. Ibid. The
district court denied ABC’s motion to remand holding that “the case turns on an
interpretation of the labor agreements and . . . LMRA §301 preempts the state law
claims.” Ibid.
A unanimous Ninth Circuit panel reversed and remanded to state court in an
opinion by Circuit Judge Betty Fletcher. Id. at 1353-58. In reaching its holding, the
opinion begins by noting:
In Livadas, the Supreme Court distinguished between claims
which require interpretation or construction of a labor agreement and
those which require a court simply to “look at” the agreement.
“When the meaning of contract terms is not the subject of dispute,
“the bare fact that a collective bargaining agreement will be consulted
in the course of state-law litigation plainly does not require the claim
to be extinguished.”
Id. at 1357 (quoting Livadas v. Bradshaw, 512 U.S. 107, 124-25
(1994)).
The opinion continues:
To effectuate the goals of §301 it should be applied only to state
laws purporting to determine questions relating to what the parties to
a labor agreement agreed, and what legal consequences were intended
to flow from breaches of that agreement, and to tort suits which allege
breaches of duties assumed in collective bargaining agreements…
There is no question relating to what the parties agreed in the job
targeting agreements nor what legal consequences were intended to
flow from the agreements. Similarly, ABC does not allege that the
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unions breached these agreements. To the contrary, ABC asserts that
the unions complied with the agreements and in so doing violated
state-law. The only controversy concerns the legality of the
agreements under state law. Thus, because there is no need to
“interpret” the job targeting agreements in order to resolve ABC's
state-law claims, §301 does not preempt the claims.
Id. at 1357 (internal quotations and citations omitted).
The opinion then emphasizes its policy concerns: “Were we to extend §301
to apply in cases where the very legality of a contract between an employer and a
labor organization was at issue, parties would be able to immunize themselves from
suit under state-laws of general applicability by simply including their unlawful
behavior in a labor contract. Such a holding clearly exceeds the scope of §301
preemption intended by Congress.” Ibid.
The opinion then further emphasizes this point by italicizing the following
language from Lueck: “Such a rule of law would delegate to unions and unionized
employers the power to exempt themselves from whatever state labor standards they
disfavored. Clearly, §301 does not grant the parties to a collective-bargaining agreement
the ability to contract for what is illegal under state law.” Id. at 1358 (quoting Lueck,
471 U.S. at 211-212)(emphasis in Associated Builders).
So in Associated Builders, ABC alleges that a labor contract violated
California law because it contains an illegal job targeting program. Here, Employees
allege that the Collective Bargaining Agreements violate California law because
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they contain an illegal deduction. Supra, X.C. In Associated Builders, there is no
question relating to what the parties agreed in the job targeting agreements. Here,
there is no question relating to what the parties agreed in the LMP Trust
provisions; for example, there is no question about the meaning of “nine cents per
hour” or that the nine cents per hour was diverted from the across-the-board wage
increases. Supra, X.A. In Associated Builders, ABC does not allege that the unions
breached the agreements. Here, Employees do not allege that Kaiser breached the
Collective Bargaining Agreements. Supra, X.B. In Associated Builders, ABC asserts
that the unions complied with the agreements and in so doing violated state-law.
Here, Employees assert that Kaiser complied with the Collective Bargaining
Agreements and in so doing violated state-law. Supra, X.C. In both Associated
Builders and this case, the only controversy concerns the legality of the agreements
under state law. Supra, X.D. Like Associated Builders, this case should be
immediately remanded to the California courts.
G. Section 301 does not preempt a dispute over the meaning of a state
law.
In Gregory v. SCIE, LLC, 317 F.3d 1050, 1051 (9th Cir. 2003), Gregory
worked on multiple television and motion picture productions for SCIE under a
collective bargaining agreement. During two months, he worked six consecutive
days on two productions in one week: one day on one production and five on the
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other. Ibid. While working on two other productions, he worked twenty and onehalf hours on one day: eight hours on one show and twelve and one-half hours on
the other. Ibid. He alleged that SCIE violated Cal. Lab. Code §510, which required
that Gregory be paid at premium wage rates for “any work in excess of eight hours
in one workday and any work in excess of 40 hours in any one work week.” Id. at
1053 (emphasis added).
The issue arose because the work Gregory performed for SCIE on different
productions exceeded in the aggregate eight hours in one work day and forty hours
in one work week, but he was not paid premium wage rates because, consistent with
the terms of the collective bargaining agreement, SCIE did not lump together
different productions to calculate overtime hours. Ibid. The Gregory panel
remanded to state court, concluding that “the dispute between the parties may
require interpretation of the words ‘any work’ in the statute, but its resolution does
not require reference to, much less interpretation of, the CBA.” Ibid.
So in Gregory there is no question about what the parties to the CBA agreed,
nor that SCIE complied with the CBA. Here, there is likewise no question about
what the parties to the Collective Bargaining Agreements agreed nor that Kaiser
complied with the CBA. Supra, X.A., B. In Gregory, the resolution of the dispute
between the parties depends on the meaning of the term, “any work,” under
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California law. Here, the resolution of the dispute between the parties depends on
the meaning of the term, “deduction,” under California law. Supra, X.D. Like
Gregory, this case should be remanded to state court because the interpretation of
statutory terms does not require interpretation of the collective bargaining
agreement.
H. Prachasaisoradej shows that there is no complete or defensive
preemption of this case under §301, and it demonstrates that whether
something is an illegal deduction is a question that California courts are
well-equipped to address.
The question that lies at the heart of this case - “Is it a deduction?” – lies at
the heart of the California case, Prachasaisoradej v. Ralphs Grocery Co., Inc., 42 Cal.
4th 217, 228 (2007). While the facts of Prachasaisoradej are weaker than those here
because they involved a deduction from supplementary incentive compensation as
opposed to a deduction from base wages, the case and its long procedural history
are relevant here in various respects.
1. Prachasaisoradej was remanded back to state court by the
federal district court on its own motion.
Plaintiff Prachasaisoradej, a produce manager at Ralphs Grocery Company,
alleged that Ralphs and its predecessors (“Ralphs”) engaged in California Labor
Code violations and unfair business practices by calculating his quarterly and/or
annual earnings bonus using a formula that includes deductions for any cash
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shortages, shrinkage, merchandise shortages, and other losses beyond his control.
Prachasaisoradej v. The Kroger Company, Inc., Case No. CV01-7747 ER, Order
Remanding Case to State Court for Lack of Subject Matter Jurisdiction at 2
(Central Dist. Cal Oct. 9, 2001), exhibit B, attached hereto. Ralphs
“automatically” removed the complaint to federal district court under the doctrine
of §301 “complete preemption,” just as Kaiser did here. Id. at 2. Ralphs removed
on the basis that Prachasaisoradej’s employment was governed by the terms and
conditions of a collective bargaining agreement between Ralphs and
Prachasaisoradej’s union, and that therefore “the resolution of Plaintiff’s cause of
action will be substantially dependent on an analysis and interpretation of the
provisions and bargaining history of the relevant CBAs.” Ibid.
Senior United States District Judge Edward Rafeedie immediately remanded
the complaint on his own motion. Id. at 1. The court noted that Ralphs “pointed to
no specific language in the CBA that will need to be interpreted in the course of this
action.” Id. at 3. The court then added:
Moreover, even assuming that resolution of Plaintiffs claims will
require reference to the CBA, Prachasaisoradej is not challenging
Defendants’ implementation of the CBA, but its very legality under
state law. The Ninth Circuit has held that where there is no issue as to
what the parties agreed in the CBA, or whether the CBA has been
breached, but rather, the “only controversy concerns the legality of
the agreements under state law,” there is no federal preemption
under§301. Associated Builders, 109 F.3d at 1357. Thus, this Court
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has no jurisdiction over Plaintiffs state law claims and the case must be
remanded to state court.
Ibid.
Here, exactly as in Prachasaisoradej, Kaiser has pointed to no specific
language in the Collective Bargaining Agreements that will need to be interpreted
as there is complete unanimity as to the meaning of the three terms that Kaiser
points to in its Notice of Removal as requiring interpretation. E.R. 69:16-20; supra,
VII.A, X.A. Here, exactly as in Prachasaisoradej, Employees are not challenging
Kaiser’s implementation of the Collective Bargaining Agreement, but instead its
very legality under state law. See, supra, Argument B., C. Here, exactly as in
Prachasaisoradej, the only controversy concerns the legality of the agreements
under state law. See, supra, Argument D. Here, exactly as in Prachasaisoradej, there
is no federal preemption under §301. Here, exactly as in Prachasaisoradej, the case
must be remanded to state court.
2. Prachasaisoradej was held not to be defensively preempted
under §301 by a California Court of Appeal and the California
Supreme Court.
Prachasaisoradej’s complaint was then challenged in the California courts
under the doctrine of §301 defensive preemption. The Superior Court of Los
Angeles County concluded that Prachasaisoradej’s claims were defensively
preempted by §301, sustained Ralph’s demurrer without leave to amend, and
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awarded Ralph’s attorney fees. Prachasaisoradej v. Ralphs Grocery Co., Inc., 122 Cal.
App. 4th 29, 34, 37 (Cal. App. 2d Dist. 2004). Prachasaisoradej then appealed to
the California Court of Appeal, Second District. Id. at 38.
In reversing, the Court of Appeal provides a guided tour 4 through the
overwhelming Supreme Court, Ninth Circuit and California authority emphasizing
that §301 preemption may not be used to immunize conduct that is illegal under
state law, including Balcorta v. Twentieth Century-Fox Film Corp., 208 F.3d 1102
(9th Cir. 2000), Cramer v. Consol. Freightways, Inc., 255 F.3d 683 (9th Cir. 2001),
Humble v. Boeing Co., 305 F.3d 1004, 1009 (9th Cir. 2002), Lujan v. Southern Cal.
Gas Co., 96 Cal. App. 4th 1200, 1203 (2002), Gregory v. SCIE, L.L.C., 317 F.3d
1050, 1053 (9th Cir. 2003), and others.
The court mentions Gregory (separately discussed above) as “illustrat[ing]
the distinction between a preempted claim requiring interpretation of a CBA and a

4

Similar guided tours can be found in Burnside v. Kiewit Pac. Corp., 491 F.3d
1053, 1058-60 (9th Cir. 2007); Cramer v. Consol. Freightways, Inc., 255 F.3d 683,
689-693 (9th Cir. 2001); Balcorta v. Twentieth Century-Fox Film Corp., 208 F.3d
1102, 1106-09 (9th Cir. 2000); Livadas v. Bradshaw, 512 U.S. 107, 121-25 (1994);
Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399 (1988); Allis-Chalmers Corp. v.
Lueck, 471 U.S. 202, 208-13 (1985). As this Court stated in Cramer, 255 F.3d at 689
(internal quotation omitted): “The history of § 301 preemption doctrine is well
known, but…familiarity with the subject matter has not bred facility.”
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nonpreempted claim requiring mere consultation of a CBA.” Prachasaisoradej,
122 Cal. App. 4th at 47. It discusses Lujan and Balcorta as follows:
[Lujan] similarly emphasized that a state law violation may be
resolved independently of a CBA, even when the CBA generally
addresses the subject matter of the violation. The Lujan court held a
claim that an overtime compensation plan provided in a CBA violated
a California wage order was not preempted: “This case does not
present a disputed disagreement over interpretation of the collective
bargaining agreement. The parties do not dispute how Employer
calculates the overtime wages. Thus, the issue is not how to resolve a
dispute over the interpretation of the [compensation plan implemented
through the collective bargaining process], but a legal question of
whether the [compensation plan] complies with state law.” ([Lujan] at
1210; accord, [Balcorta] [finding that employer violated Lab. Code,
§201.5 by not providing timely wage payment upon discharge was not
preempted, even though the CBA contained a provision setting forth
time requirements governing the payment of wages after discharge,
reasoning that “whether a violation has occurred is controlled only by
the provisions of the state statute and does not turn on whether the
payment was timely under the provisions of the collective bargaining
agreement”]).
Id. at 46 (emphasis added).
The California Court of Appeal concluded that Prachasaisoradej’s claims
were premised on independent state law rights and that their resolution did not
require interpretation of the CBA. Prachasaisoradej, 122 Cal. App. 4th at 49.
The California Supreme Court let stand the Court of Appeal’s decision that
Prachasaisoradej’s complaint was not defensively preempted under §301, but it
granted review of the issue of whether “an employee bonus plan based on a profit
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figure that is reduced by a store’s expenses” violates California law.
Prachasaisoradej v. Ralphs Grocery, 2004 Cal. LEXIS 11904 (Dec. 15, 2004)
3. The California Supreme Court showed that illegal deduction
claims are addressed by California courts on the basis of
California law without reference to labor contracts.
The California Supreme Court ultimately held against Prachasaisoradej
because the deduction was from a supplementary incentive bonus as opposed to
from his base wages: “We conclude only that we find nothing in the statutes,
regulation, and cases cited by plaintiff to prohibit Ralphs from offering its
employees, over and above their guaranteed base wages, supplementary incentive
compensation on the basis of store profits that remain after legitimate store
expenses, including the costs of workers' compensation, have been subtracted from
store revenues.” Prachasaisoradej v. Ralphs Grocery Co., Inc., 42 Cal. 4th 217, 242
(Cal. 2007). In so concluding, the Supreme Court found that the scheme in
Prachasaisoradej was closer to the legal scheme in Ralphs Grocery Co. v. Superior
Court, 112 Cal. App. 4th 1090 (2003) than it was to the illegal schemes in Kerr's
Catering, Quillian, and Hudgins.
For the purposes of this appeal, the resounding message of Prachasaisoradej
is that illegal deduction claims are addressed by California courts on the basis of
California law without reference to labor contracts.
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Another striking feature of Prachasaisoradej, Ralph’s Grocery, Kerr's Catering,
Quillian, and Hudgins is that their approach is to pierce through the labor contract
to the economic reality of the scheme or “compensation system” in question.
Applying that approach here, a California court would find it probative that when
three bargaining units that were formerly part of the Coalition became part of a
union that is not part of the Coalition, Kaiser granted the employees in these
bargaining units an upward wage “adjustment” of nine cents per hour as well as
retroactive repayment of any nine cent per hour deductions that had been made
from the wages of these employees since the day that they joined the non-Coalition
union. E.R. 80 (¶37). A California court would also find it probative that Kaiser
took pains to conceal from Employees the existence of the nine-cent-per-hour
deduction. Ibid.
In contrast to the deduction from supplementary incentive compensation in
Prachasaisoradej, Kaiser’s deduction from base wages is clearly illegal under all
California law, but that debate is for another day in a California court. For our
purposes, Prachasaisoradej and its procedural history demonstrate that illegal
deduction claims are easily addressed by California courts on the basis of California
law without having to “interpret” collective bargaining agreements.
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I.
Livadas underscored that that §301 cannot be read broadly to preempt nonnegotiable rights.
In his Ninth Circuit dissent in Livadas, Judge Kozinski describes the facts as
follows:
What happened here is fairly simple: Karen Livadas lost her job
at Safeway and the employer did not send her her final paycheck until
three days later. This is not a big deal, but under California law an
employee is entitled to her paycheck on the date of departure; the law
provides a penalty for any delay… [T]he state Labor Commissioner the defendant here - is charged with enforcing such claims on behalf of
employees who have valid claims and who are financially unable to
employ an attorney.…
But the Commissioner…refused to litigate on her behalf
because she is covered by a collective bargaining agreement. In so
doing, the Commissioner treated employees who are covered by a
CBA in a different - and less favorable - manner than all other
employees.
Livadas v. Aubry, 943 F.2d 1140, 1148 (9th Cir. 1991).
Judge Kozinski is writing in dissent against a panel that reversed District
Court Judge Thelton Henderson. Judge Henderson had found in favor of Livadas,
as follows:
The defendant argues that we should follow Allis-Chalmers in
the instant case, and require Ms. Livadas to bring her claim before the
labor arbitrator. The defendant argues that enforcement of the state
provision at issue for employees working under a CBA would be
“inextricably intertwined with consideration of the terms of the labor
contract.” Id. at 213. The defendant reads Allis-Chalmers too broadly,
as is clear from subsequent cases.
In the case of Karen Livadas, the right she seeks to have
vindicated does not derive from her contract, but rather, from state
law. State law requires the employer to make full payment of wages
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due to a discharged employee upon termination. Failure to comply
with this provision results in penalties.
Livadas v. Aubry, 749 F. Supp. 1526, 1536 (N.D. Cal. 1990)
(emphasis added).
Judge Kozinski agrees with Judge Henderson and disagrees with the majority
of the panel. He states:
Recognizing perhaps that state law cannot carry the day, the
majority seeks refuge in a novel doctrine of quasi-preemption.
Assuming, the majority says, that the Commissioner's enforcement of
section 201 would not be preempted by federal law, the Commissioner
is nevertheless justified in staying his hand by virtue of certain
penumbras and emanations radiating from the body of federal labor
law: “Given the primacy of the federal scheme for handling labor
disputes, we believe that Congress would not want state officials
erring on the side of adjudicating state law disputes whenever it is a
close call as to whether a claim is preempted…”
… [T]he theory of quasi-preemption the majority adopts is
strikingly similar to the theory of preemption considered and rejected
by the Supreme Court and by our court… To the extent my colleagues
are divining some preemptive corona surrounding the federal labor
laws, it surely cannot include that which the Supreme Court has said is
not preempted.
Livadas v. Aubry, 943 F.2d 1140, 1148-1149 (9th Cir. 1991)
(emphasis in original).
After the Ninth Circuit’s reversal of the District Court, Livadas then
appealed to the Supreme Court, which unanimously agreed with Judges Henderson
and Kozinski. The Supreme Court stated as follows:
[T]he pre-emption rule has been applied only to assure that the
purposes animating §301 will be frustrated neither by state laws
purporting to determine questions relating to what the parties to a
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labor agreement agreed, and what legal consequences were intended
to flow from breaches of that agreement…
In Lueck and in Lingle, we underscored the point that §301
cannot be read broadly to pre-empt nonnegotiable rights conferred on
individual employees as a matter of state law, and we stressed that it is
the legal character of a claim, as independent of rights under the
collective-bargaining agreement, (and not whether a grievance arising
from precisely the same set of facts could be pursued) that decides
whether a state cause of action may go forward. Finally, we were clear
that when the meaning of contract terms is not the subject of dispute,
the bare fact that a collective-bargaining agreement will be consulted
in the course of state-law litigation plainly does not require the claim
to be extinguished…
These principles foreclose even a colorable argument that a
claim under Labor Code §203 was pre-empted here.
Livadas v. Bradshaw, 512 U.S. 107, 122-124 (U.S. 1994).
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J.
Employees may not be deprived of the benefits of California
minimum labor standards simply because they are members of a union.
In Burnside v. Kiewit Pac. Corp., 491 F.3d 1053, 1055-1056 (9th Cir. 2007)
Kiewit prohibited its employees from reporting directly to their jobsites but instead
required them to report to meeting sites from which they traveled in company
vehicles to their jobsites. At the end of the work day, employees re-boarded these
vehicles to return to the meeting sites. Id. at 1056. Burnside estimated that the
meeting and travel time added two to two-and-one-half hours of work to each
employee's day. Ibid. Burnside also represented that each employee already worked
more than eight hours every day and more than forty hours every week, so the
meeting and travel time constituted overtime; as a result, Burnside maintained,
Kiewit needed to pay the employees the overtime wage rate for those hours. Ibid.
The terms and conditions of the employees’ work for Kiewit were governed
by one of five collective bargaining agreements. Ibid. The most detailed relevant
language (found in three of the five agreements) was as follows: “The Contractor
shall be responsible for payment of wages from the reporting point (parking area),
as ordered by the Contractor to the jobsite and from job-to-job and return.
However, employees who voluntarily report to a point for free transportation to
the jobsite will not be compensated for the time in route and return . . .” Id. at 1057
(emphasis added).
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In a long opinion that includes a history of §301 preemption, the panel finds
that the claims were not preempted. Particularly relevant here is the following:
Kiewit also argues that some of “the CBAs provide that
employees will not be paid when they voluntarily chose to ride the van
to work,” and that “the term ‘voluntarily’ is subject to conflicting
interpretation[s].” But Wage Order 16-2001 requires payment for
travel time only when the employer mandates use of its transportation.
The CBA provisions thus do not change the state-created rule, and, as
far as we can tell, will not need to be consulted to implement it. Nor
does Kiewit suggest any specific interpretation of the term
“voluntarily” that would affect the application of Wage Order 162001 to the circumstances of this case. Our circuit has repeatedly
frowned upon defendants who have invoked tangentially related CBA
provisions in a strained and transparent effort to extinguish state-law
claims via preemption. See, e.g., Cramer, 255 F.3d at 694
("Consolidated cannot create a dispute as to the meaning of the terms
of the CBA by picking out terms that refer to videotapes and drug use,
particularly when a cursory examination of those provisions makes
clear they apply to a completely different context and set of
circumstances."); Ward v. Circus Circus Casinos, Inc., 473 F.3d 994,
999 (9th Cir. 2007) (rejecting defendant Circus’s contention that “its
right to direct and control its employees pursuant to the CBA requires
interpretation,” and writing that “[t]he connection between Circus
controlling its employees and using any amount of physical force
against them is even more attenuated than the connection held to be
insufficient in . . . Cramer”). We refuse to break from that tradition
today.
Burnside v. Kiewit Pac. Corp., supra, at 1072.
The contract term, “voluntarily,” in Burnside, parallels the contract term,
“contribution,” here. Neither term is unclear. As discussed above, it is axiomatic
that one may only contribute something that one owns.
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There is a similar parallel between the statutory phrases “mandate” in
Burnside, “any work” in Gregory, 317 F.3d at 1053, “discharge” in Balcorta,
208 F.3d at 1109-1110, and “deduction” here. As noted in Gregory, the
interpretation of a statutory phrase does not by definition involve interpretation of
a collective bargaining agreement. Instead all four cases – Burnside, Gregory,
Balcorta, and this case -- are “strained and transparent effort[s] to extinguish statelaw claims via preemption.” Burnside, 491 F.3d at 1072.
K.
The District Court ignored vast bodies of state and federal law to
remove and extinguish this case.
This appeal involves de novo review, but it is appropriate to note for the
record that the Order is characterized by confusion on multiple levels.
The District Court presumed removal and extinguishment of Employees’
claims and placed on Employees the burden to establish beyond any doubt the
propriety of remand. For example, Kaiser did not make an argument for the
removal of Employees’ UCL claims in its Notice of Removal, so it was unnecessary
for Employees to make arguments objecting to non-existent Kaiser arguments.
E.R. 63-70. The District Court nevertheless joined Kaiser in presuming that
Employees’ failure to make an argument for remand of the UCL claims meant that
the Court was free to remove and extinguish those claims:
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Plaintiffs’ motion offers no argument regarding whether the
court should remand their cause of action under the UCL. Defendants
note this, and suggest that the court construe Plaintiffs’ silence as
either a concession that the court has jurisdiction over this claim or an
acknowledgment that the claim is completely derivative of their
Section 222 and 226 claims and is therefore also preempted by Section
301. Plaintiffs’ UCL claim is in fact entirely derivative of their
California Labor Code claims… As such, the UCL claim is also
preempted.
E.R. 18:10-19 (emphasis added).
As this passage demonstrates, the object of the District Court’s analysis is not the
sufficiency of Kaiser’s Notice of Removal, but instead the sufficiency of
Employees’ motion challenging the propriety of Kaiser’s removal. Absent a
sufficient argument for remand of a cause of action, removal was presumed. And
because the District Court equates complete and defensive preemption, removal is
the same as extinguishment as far as the District Court is concerned. See, supra,
fn. 1. Therefore extinguishment was likewise presumed.
These unfair and improper presumptions permeate all aspects of the District
Court’s reasoning. The District Court never even discusses the Notice of Removal.
E.R. 5-19. It never asks the question whether Kaiser has established beyond “any
doubt” the propriety of removal, which is the actual legal standard that the District
Court should have applied. Ibid.; see, Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th
Cir. 1992) (per curiam). Instead the District Court assumes the role of assessing and
repeatedly criticizing the sufficiency of Employees’ motion to remand. E.R. 10:22– 52 –
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24, 14:13, 15:1-7, 15:25-28, 16:14-17:7, 17:23-28, 18:10-19. And as those passages
from the Order show, the legal standard imposed on Employees was extremely
high. Employees had to argue perfectly. The District Court flipped the legal
standard. It did not ask whether Kaiser had demonstrated beyond any doubt the
propriety of removal, but whether Employees had demonstrated beyond any doubt
the propriety of remand.
In addition, the District Court failed to resolve ambiguity (or its own
confusion) in favor of remand when it manufactured a “disagreement” between
the parties on the basis of ¶¶17 and 49 of the Complaint. E.R. 7:27-9:5, 16:3-8, 75
(¶17), 83 (¶49). In truth, when the Complaint states in ¶49 (in the causes of action)
that the National Agreements superseded the local agreements, it restates a direct
quote in ¶17 of the Complaint. E.R. 75 (¶17), 83 (¶49). Paragraph 17 in turn directly
quotes §3.B of the National Agreement (“If there is a conflict, unless expressly
stated otherwise, this Agreement shall supersede the local collective bargaining
agreements”). E.R. 75 (¶17), 103. On the basis of no more than this quotation
directly from the agreement, the District Court asserts: “Plaintiffs’ allegations
expose a disagreement between the parties.” E.R. 9:2, 16:3-8. As the discussion,
supra, at VII.A. demonstrates, there is in fact no disagreement; the parties and two
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federal courts unanimously agree that the agreements consist of both the local and
national agreements. Supra, VII. A.; E.R. 54, 62; Exhibit A, attached hereto, at 3.
The District Court also selectively bold-faces and omits language from the
Collective Bargaining Agreements to support removal and extinguishment. E.R.
7:27-9:5. For example, the first paragraph from the section of the 2012 National
Agreement entitled “Scope of Agreement” states:
This Agreement is negotiated and entered into by the parties as
a result of voluntary national bargaining conducted pursuant to the
national Labor Management Partnership. This Agreement applies only
to bargaining units represented by local unions that Kaiser
Permanente and the Coalition mutually agreed would participate in
the national common issues bargaining process and who, prior to the
effective date, agreed to include this Agreement as an addendum to
their respective local collective bargaining agreements. Application to
any other bargaining unit, other than newly organized bargaining units
as described below, will be subject to mutual agreement of the parties.
E.R. 103.
The District Court omits the last sentence of the above paragraph. E.R. 8:10-13. It
also bold-faces selected portions of the remaining language such that the bold-faced
portions read as follows: “This Agreement applies only… as an addendum to their
respective local collective bargaining agreements.” Ibid. The District Court then
applies a similar treatment to a second passage from the agreement, again
endeavoring to make it appear that the word “only” modifies the phrase “as an
addendum.” E.R. 8:16-19. “Litigants cannot isolate terms of a collective bargaining
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agreement in order to create an ambiguity where none exists.” Trs. of the S. Cal.
IBEW-NECA Pension Trust Fund v. Flores, 519 F.3d 1045, 1047 (9th Cir. 2008).
The foregoing rule for litigants should apply doubly to a District Court charged
with resolving all ambiguity in favor of remand to state court.
The District Court also states that Employees’ “theory” regarding their first
cause of action is based, not on the statutory law of Cal. Lab. Code §224, but
instead on only four California cases 5 and one federal case. 6 The Order thereby
ignores the plain language of the first cause of action, which specifically alleges:
These deductions were not “authorized deductions” under
§224. For example, they were not even individually authorized in
writing by the Class Members, nor were they “a deduction to cover
health and welfare or pension plan contributions.” Instead, they were
deductions in direct contravention of §222 because a collective
bargaining agreement may not grant a wage increase with one hand
while taking part of it away with the other, as established in
International Woodworkers of America v. McCloud River Lumber
Co., 119 F. Supp. 475, 486 (D. Cal. 1953).
E.R. 83 (¶51).
Except once in passing the Order never even mentions §224. E.R. 5-19, 14:26. And
even its assertion about “four” California cases ignores the many other California
5

The District Court states: “In support of Plaintiffs’ theory for violation of
Section 222, Plaintiffs cite to four cases, three of which predate federal common
law on the preemptive effect of Section 301.” E.R. 15:25-27.
6
The District Court states: “[L]ike almost all of the cases Plaintiffs cite to
support its reading of Section 222, McCloud is more than fifty years old and
predates the development of federal common law regarding the preemptive effect
of Section 301.” E.R. 15:5-7.
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cases cited by Employees, including City of Oakland, Phillips v. Gemini Moving
Specialists, Quillian, and even Prachasaisoradej. 7 E.R. 51-52 (two pages of briefing
below containing eleven California cases).
The District Court further suggests that it may ignore state law that
“predate[s] federal common law on the preemptive effect of Section 301.” E.R.
15:6-7, 15:25-26. It thus suggests, perhaps for the first time ever, that §301 is so
powerful that it sweeps back in time to invalidate state common law and regulation
that predated it. There is no basis in precedent or logic for this extreme concept.
See, e.g., Livadas v. Aubry, 943 F.2d 1140, 1148-1149 (9th Cir. 1991) (Kozinski
dissent criticizing “novel doctrine of quasi-preemption”). For the District Court to
ignore §224 is one thing, but to discount and disrespect an entire body of state law
in such a cavalier assertion of federal power is quite another.
The only direct authority that the District Court cites in support of its own
holding are three district court cases cited by Kaiser in its Notice of Removal:
Plaintiff's claim for violation of California Labor Code section 222 is a
direct claim for breach of a collective bargaining agreement. Courts
have held that LMRA section 301 preempts this claim. See Bernardi v.
Amtech/San Francisco Elevator Co., 2008 U.S. Dist. LEXIS 120634 at *
11 (N.D. Cal. June 5, 2008); Cornn v. UPS, 2004 U.S. Dist. LEXIS

7

The relevant California and federal law that the District Court does not
criticize or ignore is cursorily distinguished away. See E.R. 15:25-28, 16:20-28,
17:18-28 (fn. 3-5).
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20578 at *5 (N.D. Cal. Oct. 5, 2004); Mendes v. W.M Lyles Co., 2008
U.S. Dist. LEXIS 6480 at *23-24 (E.D. Cal. Jan. 17, 2008).
Notice of Removal at 6:3-8.
Like Kaiser, the Order assesses the first cause of action as if it were a direct claim
for breach of a collective bargaining agreement using only the three cases cited by
Kaiser in the quotation above. E.R. 12:11-14:6.
The three cases involve common breach of a collective bargaining
agreement, that is, allegations that the employees were not paid what they were
owed under the agreements. Bernardi v. Amtech/S.F. Elevator Co., No. C 08-01922
WHA, 2008 U.S. Dist. LEXIS 120634 (N.D. Cal. June 5, 2008) (“The complaint
alleges that plaintiffs were not paid the full amount of vacation pay to which they
were entitled under Article XII of the CBA.”); Cornn v. UPS, No. C 03-2001 TEH,
2004 U.S. Dist. LEXIS 20578 (N.D. Cal. Oct. 5, 2004) 8 (plaintiff alleges he was
not paid amount agreed upon in CBA because defendant automatically deducted
meal periods when actual time records indicated that a meal period was not taken);
Mendes v. W.M. Lyles Co., No. CIV F 07-1265 AWI GSA, 2008 U.S. Dist. LEXIS
6480 (E.D. Cal. Jan. 17, 2008) (plaintiff alleges he was not paid at the rate agreed
upon in the CBA). These cases are irrelevant; they are run-of-the-mill breach of
agreement allegations that are directly preempted under §301.
8

Ironically the District Court chose to ignore Cornn’s holding that the
employees’ § 226 claims were not preempted. Id., *6.
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In this case, Employees do not allege breach of the collective bargaining
agreement; they were paid exactly what they were owed. Supra, X.B. They instead
allege that Kaiser complied with the agreement and in so doing violated California
law. Supra, X.C. The first cause of action is not a claim for breach under §222;
instead it is a claim for an illegal deduction under §224 operating through §222.
Supra, X.B. Employees allege that Kaiser violated California Labor Code provisions
relating to the use and disclosure of deductions. E.R. 82-87.

XI. Conclusion
The ink had barely dried on Employees’ California complaint before a
federal court extinguished their case and immunized the defendant. In its brief
inquiry, the District Court reversed the proper presumptions and burdens,
exhibited limited understanding of the relevant California labor standards, and
made no attempt to grapple with the Ninth Circuit and Supreme Court cases
comprising the very doctrine upon which it based its sweeping assertion of federal
authority.
Appellants have been given no explanation of what federal interest was
protected by this extreme assertion of federal judicial power. In fact, that question
did not seem to appear on the District Court’s radar. There has been no
acknowledgement of how drastic it is for a federal court to reach into the California
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courts to snuff out the rights of 75,000 people on the basis of … what? Of
uniformity? The District Court did not even bother to read or follow the decisions
of its sister federal courts interpreting the same collective bargaining agreements.
Of enforcing arbitration? The deduction in question was in a section of the
agreements exempt from arbitration. E.R. 102 (§3.C.). And even as it ignores the
purposes of the doctrine, the District Court does not hesitate to insist that the
doctrine is so powerful that it reaches back in time to invalidate California law.
The District Court’s sweeping and cavalier concept of §301 preemption is
dangerous. And it is not the law. Appellants are entitled to a degree of outrage here.
The specific question before the District Court, and now on appeal, has been asked
and answered dozens of times. Thirty years after Lueck, twenty years after Livadas,
and eighteen years after Associated Builders, the answer is still the same: a federal
court may not remove, much less extinguish, state-law claims based on the need to
evaluate a collective bargaining agreement’s very legality under state law. “Such a
rule of law would delegate to unions and unionized employers the power to exempt
themselves from whatever state labor standards they disfavored. Clearly, §301 does
not grant the parties to a collective-bargaining agreement the ability to contract for
what is illegal under state law.” Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 212
(1985).
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Appellants respectfully request that this Court immediately and summarily
remand this case to the Superior Court of the State of California, County of
Alameda. Appellants also respectfully request reimbursement of the costs and
attorney fees that they unnecessarily incurred as a result of this improper removal
and resulting appeal.
Respectfully,
Dated: July 6, 2015

/s/ Charles K. Seavey
Charles K. Seavey
101 California Street, Suite 2710
San Francisco, CA 94111
Telephone: (415) 365-7124
Fax: (415) 365-9650
seavey@corpjust.com
Attorney for Appellants
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XII. CERTIFICATION REQUIRED
BY CIRCUIT RULE 28-2.6
Certification as to Related Cases
PARTY:

PLAINTIFFS

Northern District No.:

14-CV-4465-DMR

The undersigned certifies that there are no known related cases or appeals.

Dated: July 6, 2015

/s/ Charles K. Seavey
Charles K. Seavey
101 California Street, Suite 2710
San Francisco, CA 94111
Telephone: (415) 365-7124
Fax: (415) 365-9650
seavey@corpjust.com
Attorney for Appellants
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XIII.

CERTIFICATE OF COMPLIANCE

The undersigned hereby certifies that this brief complies with the typevolume limitation of Fed.R.App.P., Rule 32(a)(5), (a)(6) and (a)(7)(B)(i) because
this brief is prepared in Microsoft Word® using a proportionally spaced type font
and contains 13,868 words, excluding those parts of the brief exempted by
Fed.R.App.P., Rule 32(a)(7)(B)(iii).
Dated: July 6, 2015

/s/ Charles K. Seavey
Charles K. Seavey
101 California Street, Suite 2710
San Francisco, CA 94111
Telephone: (415) 365-7124
Fax: (415) 365-9650
seavey@corpjust.com
Attorney for Appellants
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XIV.

CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing with the Clerk of the
Court for the United States Court of Appeals for the Ninth Circuit by using the
appellate CM/ECF system on July 6, 2015.
I certify that all participants in the case are registered CM/ECF users and
that service will be accomplished by the appellate CM/ECF system.
Dated: July 6, 2015

/s/ Charles Seavey
Charles K. Seavey
101 California Street, Suite 2710
San Francisco, CA 94111
Telephone: (415) 365-7124
Fax: (415) 365-9650
seavey@corpjust.com
Attorney for Appellants
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 200

200. As used in this article: (a) “Wages” includes all amounts for labor performed
by employees of every description, whether the amount is fixed or ascertained by the
standard of time, task, piece, commission basis, or other method of calculation.
(b) “Labor” includes labor, work, or service whether rendered or performed under
contract, subcontract, partnership, station plan, or other agreement if the labor to be
paid for is performed personally by the person demanding payment.
(Enacted by Stats. 1937, Ch. 90.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 219

219. (a) Nothing in this article shall in any way limit or prohibit the payment of
wages at more frequent intervals, or in greater amounts, or in full when or before due,
but no provision of this article can in any way be contravened or set aside by a private
agreement, whether written, oral, or implied.
(b) The state employer does not violate this section by authorizing employees who
quit, or are discharged from, their employment with the state to take payment for any
unused or accumulated vacation, annual leave, holiday leave, sick leave to which the
employee is otherwise entitled due to a disability retirement, or time off to which the
employee is entitled by reason of previous overtime work where compensating time
off was given by the appointing power, as provided in Section 201 or 202.
(Amended by Stats. 2002, Ch. 40, Sec. 8. Effective May 16, 2002.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 222

222. It shall be unlawful, in case of any wage agreement arrived at through collective
bargaining, either wilfully or unlawfully or with intent to defraud an employee, a
competitor, or any other person, to withhold from said employee any part of the wage
agreed upon.
(Amended by Stats. 1939, Ch. 1062.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 222

222.5. No person shall withhold or deduct from the compensation of any employee,
or require any prospective employee or applicant for employment to pay, any fee for,
or cost of, any pre-employment medical or physical examination taken as a condition
of employment, nor shall any person withhold or deduct from the compensation of
any employee, or require any employee to pay any fee for, or costs of, medical or
physical examinations required by any law or regulation of federal, state or local
governments or agencies thereof.
(Amended by Stats. 1957, Ch. 1113.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 223

223. Where any statute or contract requires an employer to maintain the designated
wage scale, it shall be unlawful to secretly pay a lower wage while purporting to pay
the wage designated by statute or by contract.
(Added by Stats. 1937, Ch. 357.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 224

224. The provisions of Sections 221, 222 and 223 shall in no way make it unlawful
for an employer to withhold or divert any portion of an employee’s wages when the
employer is required or empowered so to do by state or federal law or when a deduction
is expressly authorized in writing by the employee to cover insurance premiums,
hospital or medical dues, or other deductions not amounting to a rebate or deduction
from the standard wage arrived at by collective bargaining or pursuant to wage
agreement or statute, or when a deduction to cover health and welfare or pension plan
contributions is expressly authorized by a collective bargaining or wage agreement.
Nothing in this section or any other provision of law shall be construed as
authorizing an employer to withhold or divert any portion of an employee’s wages
to pay any tax, fee or charge prohibited by Section 50026 of the Government Code,
whether or not the employee authorizes such withholding or diversion.
(Amended by Stats. 1968, Ch. 559.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 225

225. The violation of any provision of Sections 221, 222, 222.5, or 223 is a
misdemeanor.
(Amended by Stats. 1945, Ch. 1191.)
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State of California
LABOR CODE
DIVISION 2. EMPLOYMENT REGULATION AND SUPERVISION
PART 1. COMPENSATION
$+'/2(0!#"!!!%'3,(-2!.)!&'*(1
Article 1. General Occupations
§ 226

226. (a) Every employer shall, semimonthly or at the time of each payment of wages,
furnish each of his or her employees, either as a detachable part of the check, draft,
or voucher paying the employee’s wages, or separately when wages are paid by
personal check or cash, an accurate itemized statement in writing showing (1) gross
wages earned, (2) total hours worked by the employee, except for any employee whose
compensation is solely based on a salary and who is exempt from payment of overtime
under subdivision (a) of Section 515 or any applicable order of the Industrial Welfare
Commission, (3) the number of piece-rate units earned and any applicable piece rate
if the employee is paid on a piece-rate basis, (4) all deductions, provided that all
deductions made on written orders of the employee may be aggregated and shown as
one item, (5) net wages earned, (6) the inclusive dates of the period for which the
employee is paid, (7) the name of the employee and only the last four digits of his or
her social security number or an employee identification number other than a social
security number, (8) the name and address of the legal entity that is the employer and,
if the employer is a farm labor contractor, as defined in subdivision (b) of Section
1682, the name and address of the legal entity that secured the services of the employer,
and (9) all applicable hourly rates in effect during the pay period and the corresponding
number of hours worked at each hourly rate by the employee and, beginning July 1,
2013, if the employer is a temporary services employer as defined in Section 201.3,
the rate of pay and the total hours worked for each temporary services assignment.
The deductions made from payment of wages shall be recorded in ink or other indelible
form, properly dated, showing the month, day, and year, and a copy of the statement
and the record of the deductions shall be kept on file by the employer for at least three
years at the place of employment or at a central location within the State of California.
For purposes of this subdivision, “copy” includes a duplicate of the itemized statement
provided to an employee or a computer-generated record that accurately shows all of
the information required by this subdivision.
(b) An employer that is required by this code or any regulation adopted pursuant
to this code to keep the information required by subdivision (a) shall afford current
and former employees the right to inspect or copy records pertaining to their
employment, upon reasonable request to the employer. The employer may take
reasonable steps to ensure the identity of a current or former employee. If the employer
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provides copies of the records, the actual cost of reproduction may be charged to the
current or former employee.
(c) An employer who receives a written or oral request to inspect or copy records
pursuant to subdivision (b) pertaining to a current or former employee shall comply
with the request as soon as practicable, but no later than 21 calendar days from the
date of the request. A violation of this subdivision is an infraction. Impossibility of
performance, not caused by or a result of a violation of law, shall be an affirmative
defense for an employer in any action alleging a violation of this subdivision. An
employer may designate the person to whom a request under this subdivision will be
made.
(d) This section does not apply to any employer of any person employed by the
owner or occupant of a residential dwelling whose duties are incidental to the
ownership, maintenance, or use of the dwelling, including the care and supervision
of children, or whose duties are personal and not in the course of the trade, business,
profession, or occupation of the owner or occupant.
(e) (1) An employee suffering injury as a result of a knowing and intentional
failure by an employer to comply with subdivision (a) is entitled to recover the greater
of all actual damages or fifty dollars ($50) for the initial pay period in which a violation
occurs and one hundred dollars ($100) per employee for each violation in a subsequent
pay period, not to exceed an aggregate penalty of four thousand dollars ($4,000), and
is entitled to an award of costs and reasonable attorney’s fees.
(2) (A) An employee is deemed to suffer injury for purposes of this subdivision
if the employer fails to provide a wage statement.
(B) An employee is deemed to suffer injury for purposes of this subdivision if the
employer fails to provide accurate and complete information as required by any one
or more of items (1) to (9), inclusive, of subdivision (a) and the employee cannot
promptly and easily determine from the wage statement alone one or more of the
following:
(i) The amount of the gross wages or net wages paid to the employee during the
pay period or any of the other information required to be provided on the itemized
wage statement pursuant to items (2) to (4), inclusive, (6), and (9) of subdivision (a).
(ii) Which deductions the employer made from gross wages to determine the net
wages paid to the employee during the pay period. Nothing in this subdivision alters
the ability of the employer to aggregate deductions consistent with the requirements
of item (4) of subdivision (a).
(iii) The name and address of the employer and, if the employer is a farm labor
contractor, as defined in subdivision (b) of Section 1682, the name and address of the
legal entity that secured the services of the employer during the pay period.
(iv) The name of the employee and only the last four digits of his or her social
security number or an employee identification number other than a social security
number.
(C) For purposes of this paragraph, “promptly and easily determine” means a
reasonable person would be able to readily ascertain the information without reference
to other documents or information.
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(3) For purposes of this subdivision, a “knowing and intentional failure” does not
include an isolated and unintentional payroll error due to a clerical or inadvertent
mistake. In reviewing for compliance with this section, the factfinder may consider
as a relevant factor whether the employer, prior to an alleged violation, has adopted
and is in compliance with a set of policies, procedures, and practices that fully comply
with this section.
(f) A failure by an employer to permit a current or former employee to inspect or
copy records within the time set forth in subdivision (c) entitles the current or former
employee or the Labor Commissioner to recover a seven-hundred-fifty-dollar ($750)
penalty from the employer.
(g) The listing by an employer of the name and address of the legal entity that
secured the services of the employer in the itemized statement required by subdivision
(a) shall not create any liability on the part of that legal entity.
(h) An employee may also bring an action for injunctive relief to ensure compliance
with this section, and is entitled to an award of costs and reasonable attorney’s fees.
(i) This section does not apply to the state, to any city, county, city and county,
district, or to any other governmental entity, except that if the state or a city, county,
city and county, district, or other governmental entity furnishes its employees with a
check, draft, or voucher paying the employee’s wages, the state or a city, county, city
and county, district, or other governmental entity shall use no more than the last four
digits of the employee’s social security number or shall use an employee identification
number other than the social security number on the itemized statement provided with
the check, draft, or voucher.
(Amended by Stats. 2012, Ch. 844, Sec. 1.7. (AB 1744) Effective January 1, 2013.)
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29 USC 185: Suits by and against labor organizations
Text contains those laws in effect on July 4, 2015
From Title 29-LABOR
CHAPTER 7-LABOR-MANAGEMENT RELATIONS
SUBCHAPTER IV-LIABILITIES OF AND RESTRICTIONS ON LABOR AND MANAGEMENT
Jump To:
Source Credit
References In Text

§185. Suits by and against labor organizations
(a) Venue, amount, and citizenship
Suits for violation of contracts between an employer and a labor organization representing employees in
an industry affecting commerce as defined in this chapter, or between any such labor organizations, may be
brought in any district court of the United States having jurisdiction of the parties, without respect to the
amount in controversy or without regard to the citizenship of the parties.
(b) Responsibility for acts of agent; entity for purposes of suit; enforcement of money judgments
Any labor organization which represents employees in an industry affecting commerce as defined in this
chapter and any employer whose activities affect commerce as defined in this chapter shall be bound by the
acts of its agents. Any such labor organization may sue or be sued as an entity and in behalf of the
employees whom it represents in the courts of the United States. Any money judgment against a labor
organization in a district court of the United States shall be enforceable only against the organization as an
entity and against its assets, and shall not be enforceable against any individual member or his assets.
(c) Jurisdiction
For the purposes of actions and proceedings by or against labor organizations in the district courts of the
United States, district courts shall be deemed to have jurisdiction of a labor organization (1) in the district in
which such organization maintains its principal office, or (2) in any district in which its duly authorized officers
or agents are engaged in representing or acting for employee members.
(d) Service of process
The service of summons, subpena, or other legal process of any court of the United States upon an officer
or agent of a labor organization, in his capacity as such, shall constitute service upon the labor organization.
(e) Determination of question of agency
For the purposes of this section, in determining whether any person is acting as an "agent" of another
person so as to make such other person responsible for his acts, the question of whether the specific acts
performed were actually authorized or subsequently ratified shall not be controlling.
(June 23, 1947, ch. 120, title III, §301, 61 Stat. 156.)

REFERENCES IN TEXT
This chapter, referred to in subsecs. (a) and (b), was in the original "this Act" meaning act
June 23, 1947, ch. 120, 61 Stat. 136, as amended, known as the Labor Management Relations
Act, 1947, which is classified principally to this subchapter and subchapters III (§171 et seq.)
and IV (§185 et seq.) of this chapter. For complete classification of this act to the Code, see
Tables.

13
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title29-section185&num=0...

7/5/2015

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 85 of 102

14

Exhibit A

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 86 of 102

15

Exhibit A

Case: 15-15133, 07/06/2015, ID: 9599556, DktEntry: 8-1, Page 87 of 102
Case 2:10-cv-07395-GAF -FMO Document 25 Filed 12/15/10 Page 3 of 14 Page ID
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL
Case No.

CV 10-7395 GAF (FMOx)

Date

December 15, 2010

Title

James F. Small v. Southern California Permanente Medical Group et al

B. FACTS
Before the election of the National Union of Healthcare W orleers, employees in the
three bargaining units relevant here were represented by SEIU-UHW. (Ex. 5 at 78.) The
SEIU-UHW negotiated separate collective bargaining agreements ("CBAs") for each unit.
The CBAs incorporated Local, Master, and National Agreements. (Ex 5 at 78.) The
National Agreement arose from collective bargaining between Respondents and a coalition of
labor unions ("Coalition"), including SEIU-UHW, that represent Kaiser employees across the
country. (Ex. 5 at 78; Ex. 7 at 222.)
Under the relevant agreements, across-the-board wage increases were negotiated at the·
national level. (Ex. 5 at 78.) The National Agreement included a "re-opener" provision that
authorized re-opener negotiations in 2008 over wage increases, even though the whole
agreement had not yet expired. (Id. at 79.) In September 2008, the Coalition unions and
Respondents agreed that employees would receive across-the-board wage increases of
specific amounts in October 2008, October 2009, and on Apri11, 2010. (Id.) Specifically,
the agreement provides that all employees in the three units at issue here would receive a two
percent wage increase effective on the first day of the pay period closest to April1, 201 0.
(GC Ex. 7.)
The National Agreement also provided for paid time for union stewards to receive
training, and the local agreements expressly incorporated this provision. (Ex. 7 at 132 [Psych
Workers' CBA]; Ex. 8 at 441 [Health Care Professionals' CBA]; Ex. 9 at 653 [Nurses'
CBA].) The National Agreement also provided for tuition reimbursement for certain
continuing education programs, and the local agreements referenced this benefit. (Ex. 7 at
178-79; Ex. 8 at 367; Ex. 9 at 547; Respondent's Ex. 3.)
After the National Union of Health Care Workers was certified as the new bargaining
representative for the three units on February 3, 2010, the Union and Respondents began
negotiations. At the first meeting, on February 12, 2010, the Union asked Respondents to
apply the terms ofthe SEIU-UHW contracts through October. (Ex. 5 at 79; Tr. 40:14.) At
the second meeting, on February 26, Respondents declined to extend the contracts and also
indicated that they would not be giving the two percent wage increase on April 1 and that
they would be discontinuing the tuition reimbursement and union steward training benefits.
(Tr. 43:14, 44:8-15.) Respondents explained that they would not grant these benefits
because they derived from the National Agreement, which no longer applied because the new
union was not a member of the national Coalition. (Tr. 44:17-18.) At the parties' third
meeting on March 18, 2010, Respondents gave the Union a document indicating that these
benefits would not continue during negotiations over a new CBA. (Tr. 46:15, 49:14-18; GC
CV-90 (06/04)
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